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IN THE 


United OInnrt of Atip^ala 

Disteict of Columbia 


No. 9878 


BROWNE JUNIOR HIGH SCHOOL PARENT-' 
TEACHER ASSOCIATION, et al., ! 

Appellants, ! 


MARION WADE DOYLE, et al.. 
Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOB APPELLANTS 


JURISDICTIONAL STATEMENT. 

Appellants appeal from the order of March 4,1948 of the 
District Court of the United States for the District; of 
Columbia in Civil Action No. 322-48 granting the motioh to 
dismiss filed by appellees, defendants below. The District 
Court had jurisdiction under the District of Columbia Code, 
1940 Edition, Title 11, Sections 301, 306, Title 8, U.S^C. 
Ch. 3, Sec. 43, and Title 28, U.S.C., Ch. 2, Sec. 41 (14). 
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This Court has jurisdiction to review the order under the 
District of Columbia Code, Title 11, .Section 101, and Title 
28, U. S. C. Sec. 225, and Sec. 400. The pleadings which 
show the existence of the jurisdictions are the complaint, 
motion to dismiss, and answer to motion to dismiss. 
(Joint App. 1, 16, 43.) 

STATEMENT OF THE CASE. 

Plaintiffs are citizens of the United States and residents 
of the District of Columbia. The adult plaintiffs are tax¬ 
payers and parents of pupils; the minor plaintiffs herein 
are accredited to Browne Junior High School. Plaintiff 
Browne Junior High School Parent-Teacher Association 
is an unincorporated association of United States citizens 
and residents of the District of Columbia. Plaintiffs filed 
this suit on their own behalf and on behalf of all others 
having the same interest similarly situated, who are too 
numerous to be included as parties plaintiff. 

Defendants maintain a system of schools classified by race 
or color of pupils, namely. Divisions 1-9 for white pupils 
and Divisions 10-13 for colored pupils. No pupil is per¬ 
mitted by the defendants to attend a school in any division 
other than those assigned to pupils of his race or color. 

The enrollment at Browne Junior High School has so far 
exceeded building capacity that plaintiffs and other pupils, 
over their protests, were assigned to elementary school 
buildings, lacking cafeterias, gymnasia, assembly halls, 
adequate shop equipment, and other facilities which are 
cardinal features of the junior high school program and 
are afforded white pupils. Said buildings were vacated by 
white elementary pupils who were transferred to Eliot 
Junior High School and Eastern Senior High School where 
vacancies existed. 

At all times enrollment in every junior and senior high 
school in Divisions 10-13 exceeded building capacity. With 
perhaps one or two exceptions, building capacity of every 
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junior high school and senior high school in Divisions 1-9 
exceeded enrollment. Defendants refused to transfer white 
pupils to other schools in Divisions 1-9 having vacancies, 
to permit plaintiffs the use of buildings having facilities 
denied to them, or to allow plaintiffs to enroll in any of | said 
schools in Divisions 1-9, solely because of their race or color. 

Plaintiffs contend that they have not been afforded edu¬ 
cational facilities equal to those provided white students 
and that they are entitled to attend any public school which 
has vacancies, without distinction as to race or color, j 

STATEMENT OF EREOBS. 

The District Court erred in: I 

I 

1. Failing to grant plaintiffs’ motion for a preliminary 

injunction. j 

2. Failing to enter a judgment declaring that the defend¬ 

ants have been and are now depriving plaintiffs of rights 
secured to them by the Constitution and laws of the United 
States. i 

3. Granting defendants’ motion to dismiss the complaint. 

4. Holding that ‘‘The question raised here is one vesting 
in the opinion and discretion of the Board of Education*’. 

5. Holding that “Segregation in the schools has been in 
vogue in the District since 1864 and if there is to be any 
change, such change must come from the Congress and hot 
the Courts.” 

1 

6. Holding that “There is no showing here of either ^n 

abuse of that discretion or violation of the law from which 
it springs.” | 

SUMMARY OF ARGUMENT. 

I 

1. The right to an equal education and the right of par¬ 
ents to direct that education are civil rights guaranteed and 
protected by the Constitution of the United States. • 
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2. Appellants are entitled to the full enjoyment of this 
right, specifically including the use of public school facili¬ 
ties, presently existing and available, without regard to 
race or color. Denial of this right, solely on account of race 
or color, by the Board of Education and the trial court vio¬ 
lates the due process clause of the Fifth Amendment, Eev. 
St. 1977 (8 U. S. C. 41) and is contrary to the public policy 
of the United States and its treaty obligations. 

3. The order of the Court dismissing the complaint is a 
denial of due process. 

ARGUMENT. 

I. 

The right to an equal education and the right of parents to 
direct that education are civil rights guaranteed and pro¬ 
tected by the Constitution of the United States. 

A fundamental concept of our democracy is that life, 
liberty, and happiness are inalienable rights secured to 
every individual. Equality of all men and the opportunity 
for maximum individual achievement are cherished and 
fostered traditions. Predominant in the American ideal 
of democracy is the emphasis on education to maintain and 
promote the grow-th of freedom of thought and expression, 
association of ideas, and opportunity—^freedoms and rights 
which democracy holds dear and which are vital to its 
existence.^ The Supreme Court has recognized its import¬ 
ant position in its statement in Meyer v. Nebraska, 263 U.S. 
390, 43 S. Ct. 625, 627: 

The American people have always regarded educa¬ 
tion and the acquisition of knowledge as matters of su¬ 
preme importance which should be diligently promoted. 

^ Gunnar Myrdal, in his comprehensive, objective study of Negroes 
and American democracy, points this out: “As background for our dis¬ 
cussion we shall have to remember the role of education in American 
democratic thought and life. In the American Creed it has been the 
main g^^ound upon which ‘equality of opportunity for the individual’ and 
‘free outlet for ability’ could be based. Education has always been con¬ 
sidered the best way—and the way most compatible with American in¬ 
dividualistic ideals—to improve society.” An American Dilemna, The 
Negro Problem and Modem Democracy, V. II, p. 882. 
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i 


Our jealous regard for liberty and the need for its vi^lant 
protection against encroachment by government are given 
expression in the safeguards of due process of law ik the 
5th and 14th Amendments. Liberty which has, and skould 
be given, wide scope has been said specifically to include 
the right of the individual “to acquire useful knowledge 
the right of “parents and guardians to direct the upbring¬ 
ing and education of children under their control’*;® to 
“procure for their children instruction which they jhink 
important” and the right to direct that education without 
unreasonable restrictions.® 

It is no longer open to question that the right to buy and 
sell property, to vote, to be a witness or a juror, without 
discrimination or distinction as to race or color, are fiinda- 
mental rights which are the “essence of civil freedom”. 
Civil Rights Cases, 109 U. S. 3, 22,18 S. Ct. 18, 29. Rights 
pertaining to education are likewise fundamental rights. 
Farrington, et al., v. Tukushige, 27B U.S. 234, 298, 47 S. Ct. 
406, 409. The right freely to live where one pleases i$ not 
superior to the right freely to learn where one chooses with¬ 
out distinction as to race or color. The right to learn is 
coexistent with the right to live, for one cannot make the 
best use of living and cannot achieve the American ideal 
of maximum individual development without freedom to 
learn without arbitrary restraints. Learning is as mulch a 
necessary of life as is housing. Freedom in the acquisition 
and direction of education is a material right, included in 
those inalienable rights of “life, liberty, and happiness” 
and is essential to the enjoyment of life. Only a showing of 
clear and present danger to the existence of governmenli can 
justify abridgement of the basic freedoms secured by! the 

® Meyer v. Nebraska, supra, ; 

® Pierce v. Society of Sisters of the Holy Names, 268 U.S. 469, 534, 45 
S. Ct 570, 573. 

*• Farrington, et al., v. Tukushige, et al,, 273 U.S. 234, 298, 47 sk Ct. 
406, 408. I 

^Ihid i 
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First and Fifth Amendments. W. Fa. State Board of Edu¬ 
cation V. Barnett, 319 U.S. 624, 639. Only such a showing 
can justify discrimination based on race. HirahayasM v. 
U. S., 320 U.S. 81,100. The cherished freedoms of speech, 
of assembly, and of religion are rooted in the right of oppor¬ 
tunity to learn, which should be entitled to the same pro¬ 
tection. Otherwise, those rights are meaningless under our 
system of constitutional democracy. Appellants^ rights 
and freedoms are abridged by the action of the Board of 
Education in maintaining enforced, separate, inadequate 
and unequal schools which the trial court has, in effect, 
approved. 

Civil freedom, in fact, was declared for Negroes by the 
passage of the 13th Amendment, the purpose of which was 
to remove the incidents, burdens, and incapacities of slav¬ 
ery. Civil Rights Cases, supra, p. 3. It is common knowl¬ 
edge that one of the incapacities of slavery was the denial 
of the right to attend public schools, a right which was one 
within the purview of Congress to declare and enact. Charge 
to Grand Jury, 30 Fed. Cas. No. 18,260. The fact that Con¬ 
gress, in establishing public schools in the District of Co¬ 
lumbia, has made specific reference to provisions for colored 
children ® indicates its recognition of this right. 

Congress, possessing the power of a state with respect 
to the District of Columbia,^ like a state, may be under no 
duty to furnish schools, but if it does establish public 
schools, it creates a privilege to the enjo3nnent of which 
appellants are entitled on the basis of an equality of legal 
right. State of Missouri v. Canada, 305 U.S. 337, 349, 59 
S. Ct. 232, 236. Appellants are entitled to the enjoyment 
of this right now, not to an equal education some time in the 
future. Sipuel v. Board of Regents of the University of 
Oklahoma, et al., 68 S. Ct. 299. 

•D. C. Code (1940), Title, 31-1109 to 1112. 

’ Keller v. Potomac Electric Power Co., 261 U.S. 428, 43 S. Ct. 446 
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Appellants are entitled to the full enjoyment of thi^ right, 
specifically including the use of public school fatties 
presently existing and available, without regard tio race 
or color. Denial of this right, solely on account of race 
or color, by the Board of Education and the trial court 
violates the due process clause of the Fifth Amen^ent, 
Rev. Stat. 1977 (8 XT. S. C. 41), and is contrary to the 
public policy of the United States and its treaty obliga¬ 
tions. 

j 

A* 

The matter in controversy is not one vesting in the opinion 
and discretion of the Board of Education. 

i 

The Board of Education possesses a certain latitude of 
discretion in policy-making which is necessary for adininis- 
trative functioning. Proper exercise of its discretionary 
power has been upheld by this Court in several cases, in 
none of which was there a claim made that a constitutional 
right had been infringed solely on account of race or Color.® 
In this case, although the trial court made no findings of 
fact,® it could have found the following, among others, as 
evidence of constitutionally prohibited action: i 

S 

t 

1. It is and has been the custom and usage pf the 
Board of Education to assign Negro students to schools 
far in excess of building capacity and to operate schools 

•For example, its power to change eligibility rules for appointment 
to a position as teacher, although the change was irregular, U. S.\ ex rel. 
Corhin v. Doyle, 68 App. D. C. 100; its power to provide by regjulation 
for continuance of a teacher’s salary during her absence for sickness, 
D. C. V. Dean, 38 App. D. C. 182; and its refusal to request a hjearing, 
claimed under a statute in force before a teacher’s dismissal for lack of 
professional qualifications, U. S. ex reL Nalle v. Hoover, 31 App. D.jC. 311. 

• Rule 52 (a), Federal Rules of Civil Procedure. | 
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reserved solely for white students far under building 
capacity. (Joint App. 54, 56, 57.) 

2. Every Browne Junior High School student was 
attending school on a double shift in Sept. 1947, at the 
Board ^s direction, and 613 at the time this suit was filed, 
notwithstanding they were entitled to a whole-day ses¬ 
sion by virtue of Title 31, Sec. 1101, D. C. Code (1940). 
No white junior high school students were attending 
schools on a double shift in 1946 and 1947 and only 25 
in 1948, whereas 3135 Negro junior high school stu¬ 
dents were on a double shift in 1946, 3067 in 1947, and 
none in 1948 after this suit was filed. (Joint App. 3, 
61, 62.) 

3. That consistently prior to and subsequent to the 
filing of this suit, vacancies have existed in secondary 
schools sufficient to accommodate appellants and pro¬ 
vide the full day session and secondary facilities to 
which they are entitled. (Joint App. 44, 56, 57.) 

Divisions 1-9 

Enrollment Vacancies 


Capacity 


Nov. 1947 

Feb. 1948 

Nov. 1947 

Feb. 1948 

Jr. High 

12033 

10303 

10177 

1730 

1856 

Sr. High 

15649 

10877 

10544 

4772 

5105 


27682 

21180 20721 

Divisions 10-13 

6502 6961 

Students in excess 
of capacity 

Jr. High 

6510 

8420 

8934 

1910 

2424 

Sr. High 

3732 

4680 

5069 

948 

1337 


10242 

13100 

14003 

2858 

3761 


” This is true also of elementary students who have consistently been 
on a double shift grossly in excess of elementary white students until 
suddenly in 1948, according to the Board’s own statement herein. Every 
senior high school designated for use by Negro students has been over¬ 
crowded over a period of years while senior high schools from which 
Negroes are excluded have had vacancies sufficient to accommodate them. 
In fact, the situation is so critical at Cardoza High School (designated 
for Negro use) that it is in danger of losing its accreditation by the 
Middle State Association of Secondary Schools and Colleges, which has 
found it grossly inadequate for high school purposes. Nevertheless, at 
the beginning of the current school year, a triple shift will go into effect 
in order to crowd into the school 800 students over the building capacity 
of 1040. Evening Star, Sept. 9, 1948, p. 1. 
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4. That appellants have been excluded from the! nse 
of these available facilities solely on account of tbeir 
race and color. (Joint App. 3.) 

t 

Appellants are directly asserting that rights arising! un¬ 
der the Constitution and laws of the United States have 
been infringed by the action of the appellees and the trial 
court and that no agent of the federal government may 
abridge this right solely on account of race or color. [The 
appellants submit that the Board’s action is not merely an 
act of administrative discretion but is violative of their 
right of free access to, and direction of, educational oppor¬ 
tunity without discrimination or distinction as to race or 
color. 

B. 

The right to an equal education is a civil right protected 
against discrimination because of race or color. Sepa¬ 
rate education enforced solely on account of race or color 
is discrimination. 

The action of the Board and of the trial court is subject 
to Sec. 1977 of the Revised Statutes, derived from SeC. 1 
of the Civil Rights Act of 1866.^- Sec. 1977 provides: i 

I 

I 

All persons within the jurisdiction of the United States 
shall have the same right in every State and Territory 
to make and enforce contracts, to sue, be parties, give 
evidence, and to the full and equal benefit of all lq,ws 
and proceedings for the security of persons and prop¬ 
erty as is enjoyed by white citizens, and shall be subject 
to like punishment, pains, penalties, taxes, licenses, knd 
exactions of every kind, and to no other. (8 U. S. Cj 42. 
Emphasis added.) 

Inasmuch as the objectives sought to be achieved by this 
statute and the 14th Amendment are similar in manyire- 


“ The allegations of the complaint must be taken to be true on mbtion 
to dismiss. Alston v. School Board, 112 F. (2d) 992. 


"14 Stat. 27. 


I 
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spects,^® reference to cases expounding and applying **eqnal 
protection of the laws’’ is appropriate. That it forbids 
racial discrimination by the state or its agencies is well 
established. Numerous decisions are illustrative of the 
wide range of its application. It has been extended to ex¬ 
clusion of Negroes from juries by statute,or by discrim¬ 
inatory action of state oflBcials; to fair representation by 
labor union bargaining agents; to the right to qualify as 
a voter in primary elections; to the right to own and oc¬ 
cupy property unrestricted by statute or judicial enforce¬ 
ment of racial covenants; to the right to effective assist¬ 
ance of counsel;^ to the right to Pullman accommoda¬ 
tions ; to the pursuit of a trade of vocation; “ to the fair 
division of school funds; “ to equal educational facilities; 
and to the right to attend government maintained schools 
irrespective of race where equal facilities are not otherwise 
provided.^® 

Constitutional protection of the rights and liberties of 
Negroes was the primary object sought to be attained by 
Rev. St. 1977 and the 14th Amendment, which was adopted 
to establish the guaranties of the Civil Rights Act of 1866 
as organic law of the land. Eurd v. Eodge, 68 S. Ct. 847. 

” Hurd V. Hodge, 68 S. Ct. 836. 

^Strauder v. W. Va., 100 U.S. 303; BtLsh v. Kentwky, 107 U.S. 110. 

“ Pierre v. Louieiarva, 306 U. S. 354. 

“ Steele v. Louisville & Nashville R. Co., 323 U.S. 192. 

” Nixon V. Herndon, 273 U.S. 530; Nixon v. Condon, 286 U.S. 73; 
Smith V. AUtoright, 321 U.S. 649. 

“ Buehanon v. Warley, 254 U.S. 60 

*• Shelley v. Kraemer, 68 S. Ct. 936. 

* Powell V. Alabama, 287 U.S. 45. 

* McCabe v. Atchison, Topeka & S. F. R. Co., 235 U.S. 161. 

* Chaires v. City of Atlanta, 164 Ga. 755, 139 S. E. 669. 

* Davenport v. Cloverport, 72 F. 689. 

•* Claybrook v. Owensboro, 16 F. 297. 

“ Sipuel V. Oklahoma, 68 S. CL 299; Missouri ex rel. Gaines v. Canada, 
supra; Pearson v. Murray, 169 Md. 478, 182 AtL 690; XJ. S. v. Buntm, 
10 F. 730. 
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In Strauder v. W. Va,, 100 U. S. 303, 307, the Court staited: 

It was designed to assure to the colored race the enjoy¬ 
ment of all the civil rights that under the law |are 
enjoyed by white persons, and to give to that race! the 
protection of the general government, in that enjoy¬ 
ment, whenever it should be denied by the States. ! 

• * * What is this but declaring that the law in I the 
States shall be the same for the black as for the wHte; 
that all persons, whether colored or white, shall stand 
equal before the laws of the States, and, in regard to 
the colored race, for whose protection the amendnient 
was primarily designed, that no discrimination shaljl be 
made against them because of their color? 

I 

Previously, in Barbier v. Connollyj 113 U. S. 27, 53 S.! Ct. 
357, 359, the Court had said: 

The 14th Amendment, in declaring that no state 
shall deprive any person of life, liberty, or property 
without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the lawjs”, 
undoubtedly intended not only that there should b^ no 
arbitrary deprivation of life or liberty, or arbitrary 
spoliation of property, but that equal protection and! se¬ 
curity should be given all under like circumstances in 
the enjoyment of their personal and ci\dl rights; that! all 
persons should be equally entitled to pursue their hap¬ 
piness, and acquire and enjoy property; that t^iey 
should have like access to the courts of the country for 
the protection of their persons and property, the pre¬ 
vention and redress of wrongs, and the enforcement of 
contracts; that no impediment should be interposed to 
the pursuit of anyone, except as applied to the same 
pursuit by others under like circumstances; that;no 
greater burdens should be laid upon one than are laid 
upon others in the same calling * * *. ; 

Notwithstanding these declarations of the law of the land, 
the appellees have consistently discriminated against, im¬ 
peded, and burdened appellants by overcrowding them, 
solely because of their race and color, in inferior buildings 
while providing ample and superior facilities for other 
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students. For example, in reply to the suggestion that 
Eliot Junior High students be transferred to Eastern 
Senior High which has a capacity sufficient to accommo¬ 
date both enrollments, the appellee Wilkinson stated that 
this could not be done because the Eliot enrollment of 778 
pupils (located in a building with a capacity of 918) re¬ 
quires the use of 25 classrooms, 3 manual arts rooms, 3 home 
economics rooms and 1 gymnasium. (Joint App. 20). On 
the other hand, 1300 Browne Junior High School students 
can be accommodated by the Board in a building with a 
capacity of only 888 students, and which consists of only 23 
classrooms, 3 home economics rooms, 3 manual arts rooms 
and 1 gymnasium. (Joint App. 49). Those Browne Junior 
High students who were not assigned to the junior high 
school building were placed in elementary schools, lacking 
cafeterias, assembly halls, and gymnasia, and affording 
makeshift shop facilities. (Joint App. 26, 27). 

The appellee Corning says: “The Board of Education 
and the school officers are committed to a policy of provid¬ 
ing adequate and equivalent education for all children, and 
has used and will continue to use all means at their disposal 
to eliminate unsatisfactory conditions wherever they occur 
in the public schools of Washington, D. and that “It is 
the policy and duty of the Board of Education to utilize 
building facilities which are available.’^ (Joint App. 41). 
Notwithstanding this declaration of purpose, which has 
been deliberately flouted, in fact the Board and school offi¬ 
cials have denied appellants the use of available second¬ 
ary school facilities, transferred several hundred white 
elementary pupils to Jefferson "Junior High School and 
Eastern Senior High School, crammed 1,052 Browne Junior 
High students into the junior high school building, and 
assigned the remaining students to elementary schools 
which, it is admitted, lack “some of the cardinal features 
of the junior high school program.’’ (Joint App. 26). 

•* Both Eastern High and Eliot Junior High schools are in Division 1-9. 
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The Board insists that its discrimination is only teijipo- 
rary and that the entire problem will be resolved in 1949 
or 1950 when the Kelly Miller Junior High School may he 
completed. This will afford no relief to appellants, many 
of whom by then will have completed such junior High 
school education as is presently afforded them. The Board 
also attempts to shift the blame to Congress whom i^ is 
asking to appropriate funds for more separate schoojs.^^ 
Yet it knows the difficulties in securing new schools; tjhat 
its recommendations and estimates are often pared: or 
denied by the Commissioners and that often Congress does 
not grant in full their requests. The fact is that it is pot 
a dearth of facilities that causes the discrimination, which 
is not excused by its temporary nature. Missouri ex xel. 
Gaines v. Canada, supra. It is that the Board refuses! to 
allow appellants to attend schools which are available, and 
solely on account of their race or color. 

Significant are the appellee Coming’s statements. Iln 
opposing one suggested transfer, proposed to relieve over¬ 
crowding and to allow appellants use of a secondary build¬ 
ing rather than be scattered about in elementary schools, 
he took the position that race tensions would seriously in¬ 
crease; that the alumni (who have enjoyed benefits 
denied to appellants), parents, and students would vigor¬ 
ously oppose the transfer of their school”; that ‘‘tfie 
Board would be faced with the opposition of two racial 
elements instead of one and it is quite likely that the opposi¬ 
tion would grow to such an extent that it would result in 
marked antagonism of one race against the other.” He 
further stated: “Each junior and senior high school in 
Divisions 1-9 serves a distinct area of the city and is therle- 
fore necessary within the established policy of the Board 
of Education for the operation of the entire school system.;” 
(Joint App. 49). This is certainly no defense and defi¬ 
nitely shows discrimination against students in Divisions 

” Cf. Jones V. Board of Education, 90 Okla. 233, 217 P. 400. 
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10-13 because every Negro student must travel all the way 
to northwest Washington to attend senior high school and 
every junior high school student living in southeast Wash¬ 
ington must travel to another section of the city to attend 
school, whereas senior and junior high schools are pro¬ 
vided in every section of the city to students in Divisions 
1-9 and many of them are nearer to colored students’ resi¬ 
dences than the schools into which they are crowded and 
many, if not all, have vacancies. 

We submit that speculation as to what community senti¬ 
ment or reaction may be is beyond the purview of the Board 
and is no justification for deprivation of appellants’ rights. 
What has happened here is what Thomas Paine perceived 
when he said: ^‘How often is natural propensity to society 
disturbed or destroyed by the operations of Government! 
When the latter, instead of being ingrafted on the principles 
of the former, assumes to exist for itself, and acts by par¬ 
tialities of favor and oppression, it becomes the cause of 
mischiefs it ought to prevent.” The Board’s action per¬ 
petuates the injustices against which government, of which 
it is a part, is designed to protect, for it is legally and 
morally obligated first of all to uphold the Constitution and 
to foster democratic institutions, ideals, and practices which 
guarantee justice, equality, and dignity to all. 

The rights and privileges of appellants are personal 
rights. McCahe v. Atchison, Topeka & Santa Fe R. Co., 
235 TJ. S. 151, 35 S. Ct. 69; Missouri ex rel. Gaines v. Can¬ 
ada, supra; Oyama v. California, 332 U. S. 633, 68 S. Ct. 269. 
Eegardless of appellees’ views, they are forbidden to dis¬ 
criminate against the appellants and they are under an 
aflSrmative duty to provide them an equal education now. 
Equal protection of the laws or full and equal benefit of the 
laws means what is said: equality, not inequality or sub¬ 
stantial equality. In Rill v. Texas, 316 U. S. 400, 62 S. Ct. 
1159, the Court stated: 


Rights of Man, Part 11, p. 406. 
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Equal protection of the laws is something more than 
an abstract right. It is a command which the! states 
must respect, the benefits of which every person may 
demand. 

I 

With reference to junior high facilities, in holding refusal 
to admit a Negro student to a junior high school before he 
had completed the eighth grade, while white students were 
admitted at the 7th grade level, the Court, in Graham v. 
Board of Education of City of Topeka, et al., 114 (2d) 

313, said: 

It will not do to say to one American citizeii, you 
may not have the benefits of an improved method of 
education because of your race, when at the sam^ time 
other citizens in the same school district are being ac¬ 
corded the benefits. 

I 

Even if appellees had acted in good faith, rights secured 
to the appellants by the Constitution and laws of the TJnited 
States have been infringed, and it is no answer to say that 
this is a matter resting in the discretion of the Board. 
Alston V. School Board, 112 F. (2d) 992. The language of 
the Supreme Court in W. Va. State Board of Education v. 
Barnette, 319 XJ. S. 624, 637, 63 S. Ct. 1178,1185, is particu¬ 
larly applicable: i 

The Fourteenth Amendment, as now applied to the 
States, protects the citizen against the State itself and 
all of its creatures—Boards of Education not excepted. 
These have, of course, important, delicate, and hjghly 
discretionary functions, but none that they may not 
perform within the limits of the Bill of Eights. That 
they are educating the young for citizenship is reason 
for scrupulous protection of the Constitutional free¬ 
doms of the individual, if we are not to strangle the 
free mind- at its source and teach youth to discount im¬ 
portant principles of our government as mere plati¬ 
tudes. : 

Such Boards are numerous and their territorial 
jurisdiction often small. But small and local authority 
may feel less sense of responsibility to the Con^titu- 
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tion, and agencies of publicity may be less vigilant in 
calling it to account. (Italics supplied.) 

In addition to guaranteeing equal benefits, Rev. St. 1977 
provides that they shall be full. “Full’’ has been defined 
as “complete; entire; adequate; sufficient; not defective or 
partial”.^ Full benefit of the laws pertaining to public 
schools means that appellants are entitled to their complete 
use wherever they are available, and not to partial use, con¬ 
fined to those inferior schools arbitrarily designated by 
the Board for colored students. These are inadequate, can¬ 
not accommodate them, and do not afford them completely 
and sufficiently the facilities afforded others who are more 
privileged. It also means that appellants are entitled to 
the full benefits of public schools by not being excluded from 
the school nearest them which has vacancies. Likewise, it 
means that they are entitled to the fullest utilization of 
schools in accordance with the purpose for which they are 
designed. Instead, they have been placed in elementary 
schools and the elementary pupils who vacated them have 
been assigned to secondary buildings which have the facili¬ 
ties appellants need. 

The unqualified concept “equality” has not been accorded 
its natural meaning or been given its due force, in violation 
of the first principle of constitutional interpretation. Wright 
V. U. S., 302 XJ.S. 583,588,58 S. Ct. 395,397. Its plain mean¬ 
ing has been distorted to be satisfied by “substantial 
equality”. Plessy v. Ferguson, 163 U.S. 537,16 S. Ct. 1138, 
has been used mistakenly by many state courts as authority 
for the establishment of separate public schools on the as¬ 
sumption that equal protection of the laws is afforded by 
schools “separate but equal.” 

The doctrine of substantial equality is a false doctrine, 
a legal theory and fiction unsubstantiated and disproved by 
facts. It has no meaning or place where fundamental 
rights are involved. There is no doctrine of substantial 


•Webster^s 20th Century Dictionary, 1939. 
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eqnality in the imposition and payment of taxes, of Educ¬ 
tion into the armed forces, or of death on the battlefield; 
nor can there be any substantial sharing of the responsibili¬ 
ties of democracy or the enjoyment of its benefits. Inldeal- 
ing with certain property rights the doctrine of substaJatial- 
ity is understandable, often desirable and just. In dealing 
with human rights, the doctrine of “separate but equal’’ or 
“substantial equality” is undemocratic and contrary tp the 
Christian ethic.^° i 

“Separate but equal” has come to mean great inequality 
in practical result. It means dirty jim crow cars and in¬ 
adequate carrier service, ostracism and flaunted discrimi¬ 
nation because of God-given sMn color, substandard hous¬ 
ing, economic insecurity, and the creation of a caste society, 
all of which, by frustrating creative ability and destroying 
mutual respect, breeding hostility and destroying nioral 
values, are major contributory factors of social disorgani¬ 
zation. It is a fester whose poison affects all citizens, black 
and white alike. It is a truism that the social cost isj far 
greater than the financial cost. The dual expense of main¬ 
taining “separate but equal” schools has prevented theifull 
utilization of available facilities and has lowered the stand¬ 
ard of those provided for both. 

The fact is that equality is but a myth where separateness 
prevails and only the first half of the “separate but equhl” 
rule is enforced. The per capita expenditure is usually jfar 
less for the education of Negro pupils.®^ For example; in 
1939-40 the average expenditure in nine southern states for 
white pupils was almost 212% greater than that for Negro 
pupils.^ In 17 states and the District of Columbia for the 
year 1941-42 there was a ratio of 36.1 Negro pupils to one 

The Council of Churches of Christ in America in its Biennial Report 
(1946) states that it “renounces the pattern of segregation in race ziela- 
tions as unnecessary and undesirable and a violation of the Crospel of love 
and human brotherhood.” 

** Mangum, The Legal Status of the Negro, pp. 129-30. 

** Blose and Caliver, Statistics of the Education of Negroes: A Decade 
of Progress 6, Table 8 (1944). 
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teacher, whereas that for white pupils was 28.6 to onethe 
average length of school term in 1943-4 was 173.5 days for 
white students, but only 164 days for Negroes.®^ The dis¬ 
parity between educational opportunity and facilities of¬ 
fered white and colored pupils is also as great in higher 
education.*® The President’s Commission on Higher Edu¬ 
cation made this finding;** 

• • • the separate and equal principle has nowhere been 
fully honored. Educational facilities for Negroes in 
segregated areas are inferior to those provided for 
whites. Whether one considers enrollment, over-all 
costs per student, teachers’ salaries, transportation 
facilities, availability of secondary schools, or oppor¬ 
tunities for undergraduate and graduate study, the 
consequences of segregation are always the same, and 
always adverse to the Negro citizens. (Italics supplied.) 

With reference to “separate but equal” schools in the Dis¬ 
trict of Columbia, the President’s Committee on Civil Rights 
found the following ;*^ 

Discrimination in education. —The core of Washing¬ 
ton’s segregated society is its dual system of public 
education. It operates under congressional legislation 
which assumes the fact of segregation but nowhere 
makes it mandatory. The Board of Education and a 
white Superintendent of Schools administer two wholly 
separate school systems. The desire of Congress to 
insure equal facilities is implemented by a requirement 
that appropriations be allocated to white and Negro 
education in proportion to the numbers of children of 
school age. But this has not been successful. Negro 

**Blose and Alves, Statistics of State School Systems, 1939-40, and 
1941-42, U. S. Of5ce of Education, Biennial Survey of Education in the 
United States 37, Table XXI (1944). 

at 71, Table 34. 

* Caliver, A Summary, National Survey of the Hisrher Education of 
Negroes, U. S. Office of Ed., pp. 6, 19. 

** Higher Education for American Democracy, A Report of the Presi¬ 
dent’s Commission on Higher Education, V. 11 (1947). 

” To Secure These Rights, The Report of the President’s Committee 
on Civil Rights (1947). 
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schools are inferior to white schools in almost every 
respect. The white school buildings have a capacity 
which is 27 per cent greater than actual enrollmentl In 
the colored schools, enrollment exceeds building capac¬ 
ity by eight per cent. Classes in the Negro schools! are 
considerably larger and the teaching load of the Negro 
teachers considerably heavier. Less than one per cent 
of all white school children, but over 15 per cent of 
colored children, receive only part-time instruction. 
Similar inequalities exist in school buildings, equip¬ 
ment, textbook supplies, kindergarten classes, athletic, 
and recreational facilities. 

The District Superintendent of Schools recently:an¬ 
swered charges of inequality in school facilities mth 
the statement that Absolute equality of educational 
opportunity is impossible. Eeasonable equality • • 

is the goal. ’ * The conditions described above eloquently 
document the extent to which even “reasonable equal¬ 
ity^’ is impossible in a segregated school system, 

The record in this case shows gross overcrowding; of 
Negro students in buildings beyond capacity; placement^ of 
white elementary students in secondary buildings and Ne^o 
secondary students in isolated, allegedly “self-contained” 
elementary buildings lacking facilities provided to wliite 
students; denial of Negro students of the full day progr^i 
to which they are entitled; and assignment of Negro s^- 
dents to schools far beyond their area of residence and Ex¬ 
clusion from schools near them which can accommodate 
them. 

In a series of cases involving lower salaries paid to Negro 
teachers, solely on account of their race and color, counts 
have consistently held such a practice to be a violation iof 
the equal protection clause as well as of due process. Mor- 
ris V. Williams, 149 F. (2d) 703; Alston v. School Board of 
City of Norfolk, et al,, 112 P. (2d) 992; Thomas v. Hihhtts, 
et al., 46 F. Supp. 368; Mills v. Board of Education of Aw}^e 
Arundel County, 30 F. Supp. 245; Mills v. Lowndes, 26 jp. 
Supp. 792. Although the Fifth Amendment contains po 
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“equal protection’’ clause, it does not follow tliat appellants 
may be denied equal protection. In addition to the security 
afforded by Eev. St. 1977, the Fifth Amendment implies 
equal protection of laws and “every citizen is entitled to the 
equal protection of the laws as they may be adopted and 
administered by the federal government”. Sims v. Rives, 
66 App. D. C. 24; Neild v. D. C., 71 App. D. C. 306. And the 
discriminations prohibited by the equal protection clause of 
the 14th Amendment also violate the Fifth Amendment when 
they amount to a denial of due process. TJ. S. v. JosepJison, 
165 F. (2d) 82. 

Appellants contend that the Board, in the exercise of its 
statutory authority, has discriminated against them solely 
on account of their race. Yick Wo v, Hopkins, 118 U.S. 356, 
374,6 S. Ct. 1064; Eice v. Elmore, 165 F. (2d) 387, cert, den., 
68 S. Ct. 905; This discriminatory action falls squarely with¬ 
in the type of prohibited action as described in Reynolds v. 
Board of Public Instruction for Dade County, Fla., 148 F. 
(2d) 754, wherein the Court said: 

Equal protection may be denied not only by arbitrary 
discrimination in legislation or in quasi legislation, 
such as establishment of schedules of classification and 
resulting salaries of teachers, but also by administra¬ 
tion with an evil eye and unequal hand. (Italics sup¬ 
plied.) 

Appellants submit that the Board’s discriminatory action is 
denial of equal protection and of full and equal benefit of 
the laws and constitutes a denial of substantive due process, 
the Board not having exercised its powers within the limits 
prescribed by the Constitution. Hurtado v. California, 110 
U.S. 516, 4 S. Ct. Ill, 120. 

Discrimination, the inevitable result of distinctions based 
on color, has set up a nation divided against itself, a nation 
which cannot endure with ten per cent of its citizens eco¬ 
nomically, socially, and politically prescribed. So deep and 
wide and perfect is the pattern of enforced separation that 
all students acquire only a partial education in the demo- 
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cratic process: they learn the theory and that is where it 
stops. We start with the universally applicable principle 
that all men are created equal. We teach this principle to 
white and colored pupils, yet the very act of imparting it 
is beset at the outset with contradictions. Democracy is no 
abstract thing; it is a way of life, of day to day li^ng. 
According to John Dewey, the distinguished American edu¬ 
cator, we learn by doing, but democracy cannot be prac¬ 
ticed where the rule is “separate but equal”. Stressing 
this point, the President’s Commission on Higher Educa¬ 
tion in its Report, at pp. 13-14, says: j 

This integration of democratic principles into; the 
active life of a person is not to be achieved merely by 
studying or discussing democracy. Classroom teacljiing 
of the American tradition, however excellent, will;not 
weave its spirit into the innermost fiber of the students. 
Experience in the give and take of free men in a free 
society is equally necessary. Democracy must he lived 
to he thoroughly understood. It must become an estab¬ 
lished attitude and activity not just a body of rerhote 
and abstract doctrine—a way for men to live and work 
harmoniously together, not just words in a textbooto or 
a series of slogans, (Italics supplied.) 1 

The Board cannot afford an equal education when Stu¬ 
dents are forcibly separated because of their color. En¬ 
forced separation excludes equality. Equal educatiolnal 
opportunity means choice of use of identical facilities, hot 
facilities set apart for white students and for colored stu¬ 
dents. Equality of opportunity to learn is the opportunity 
to learn in an integrated educational system, unhampered 
by the arbitrary restraint of color. There is no doubt that 
the first half of the rule is true in the District of Columbia: 
there are separate, delapidated buildings for Negroes, fewer 
facilities, inferior equipment, separate teachers ’ meetings— 
probably to discuss “white education” and “colored educa¬ 
tion,” enforced separate student activities, colored divi¬ 
sions operating separately and distinctly, adding to ad- 
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ministrative expense, and all establishing an educational 
ghetto. The Board’s policies are inconsistent with its obli¬ 
gations and the vaunted legal and moral pronouncements 
upon which we assume the greatness of American democracy 
rests. It is imparting false and detrimental education, and 
its policies are leading to false evaluations, social pathology, 
and a distortion of democracy. That is not the type of edu¬ 
cation which will prepare students for the responsibilities 
of citizenship and it will weaken our voices and abilities in 
the concert of nations and prospects of peace.“ 

C. 

The right to an equal education and the right of parents to 
direct that education are civil rights protected by the 
Constitution and laws of the United States against dis¬ 
tinctions of race or color. Enforced separate education 
is a denial of due process of law. 

The Board of Education in Ch. 15 (Sec. 1) of its Rules 
and Regulations has promulgated the following: ‘‘Separate 
schools for white children and for colored children shall be 
provided.” Appellants contend that the Board has no au- 

** Acting; Secretary of State Dean Acheson, in a letter to the Fair Em¬ 
ployment Practice Committee of May 6, 1946, stated: 

**The existence of discrimination agfainst minority groups in this coun¬ 
try has an adverse effect upon our relations with other countries. We 
are reminded over and over by some foreign newspapers and spokesmen 
that our treatment of various minorities leaves much to be desir^. While 
sometimes these pronouncements are exaggerated and unjustified, they 
all too frequently point with accuracy to some form of discrimination 
because of race, creed, color, or national origin. Frequently we find it 
next to impossible to formulate a satisfactory answer to our critics in 
other countries; the gap between the things we stand for in principle and 
the facts of a particular situation may be too wide to be bridged. An 
atmosphere of suspicion and resentment in a country over the way a 
minority is being treated in the United States is a formidable obstacle 
to the development of mutual understanding and trust between the two 
countries. We will have better international relations when these rea¬ 
sons for suspicion and resentment have been removed. 

think that it is quite obvious that the existence of discriminations 
against minority groui>s in the United States is a handicap in our rela¬ 
tions with other countries. The Department of State, ther^ore has good 
reason to hope for the continued and increased effectiveness of public and 
private efforts to do away with these discriminations.” Quoted in To 
To Secure These Rights, sujrra, note 37, at pp. 146-7. 
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thority to make any classification or distinctions on the 
basis of race or color in its operation of the public schobls. 

There is no law in force in the District of Columbia which 

1 

authorizes this regulation. Express authority to establish 
separate schools classified as to race or color of pupils lack¬ 
ing, this rule and the Board’s enforcement of it are beyoiid 
its powers. Wysinger v. Croohshank, 82 Cal. 588, 23 P. 54; 
People ex rel. Longress v. Board of Education of Quincy, 
101 Ill. 308; People ex rel. Peair v. Board of Education \of 
Upper Alton, 127 Ill. 613, 21 N. E. 187; People ex rel. Btibh 
V. Mayor of Alton, 193 HI. 309, 61 N,.E. 1077; Board of Edu¬ 
cation V. State, 45 Ohio St. 555, 16 N. E. 373; Crawford y. 
District School Board, 68 Ore. 388, 137 P. 217. 

The case of Wall v. Oyster, 36 App. D. C. 50, is not deci¬ 
sive of the question here presented. The appellant’s con¬ 
tention was that his child was not colored and was entitled 
to enter a white school. The sole decision in that case was 
that a child is “colored” if he has 1/8 to 1/16 Negro blood 
and that the Board had authority to determine his child’s 
racial identity. That segregated schools in the District of 
Columbia are violative of the Constitution and laws of the 
United States was not in issue is clearly shown by the 
Court’s statement that it was not necessary “to enter upon 
a discussion of the power of Congress which exercises all 
the functions of a state legislature in the District of Coluip- 
bia, to provide for the separation of white and colored chil¬ 
dren in the public schools”. Its assumption that “That 
question has been effectually settled by the Supreme Court 
of the United States, Plessy v. Ferguson, 163 U.S. 537, 16 
S. Ct. 1138,” is pure dictum and, we submit, erroneous. I 

Plessy V. Ferguson held that a state law requiring segre¬ 
gation by race of intrastate passengers was not an abridge¬ 
ment of a colored man’s privileges and immunities, a d^- 
prival of property (the reputation of belonging to the donn- 
nant race) without due process of law, nor a denial of equal 
protection of the laws. The basic assumption of the deci¬ 
sion was that, while the object of the 14th Amendment is to 


I 
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enforce absolute equality, enforced separation ‘‘does not 
necessarily imply the inferiority of either race to the other’’ 
and that if it be so, it is “solely because the colored race 
chooses to put that construction upon it.”^® This case 
constituted a precedent which has been used in numerous 
instances to uphold segregation. The results that have fol¬ 
lowed overwhelmingly indicate that the Court’s assumption 
is untenable today and that Mr. Justice Harlan’s prediction, 
in the dissenting opinion, that “the judgment this day ren¬ 
dered will, in time, prove to be quite as pernicious as the 
decision made by this tribunal in the Dred Scott case”, has 
come true. 

The fallacy was recently recognized in the case of West¬ 
minster V. Mendez, 64 F. Supp. 544, aff. 161 F. (2d) 774, 
wherein the Court said, at p. 549: “A paramount requisite 
in the American system of public education is social equal¬ 
ity. It must be open to all children by unified school asso¬ 
ciation regardless of lineage.” Part of the basic evidence 
before the Court consisted of studies in race relations made 
by competent social scientists. This is the type of evidence 
obviously not before the Court in 1896 when Plessy v. Fer¬ 
guson was decided, and which should be taken into consid¬ 
eration by this Court in order to appraise facts realistically 
and not rely on assumptions. 

That enforced separation does in fact imply the inferior¬ 
ity of the colored race and implements that status has been 
established by extensive, well documented, competent re¬ 
search.^® Because of the importance of determining the 
facts as to the eifects of segregation, and for the purpose of 
gathering data which would be of assistance to courts, a 
poll was recently taken of current opinion of psychologists, 
sociologists, and anthropologists, as a result of which it is 
reported that 90% of the total sampled are of the opinion 
that enforced separation has detrimental effects on the seg- 


* 16 S. Ct. 1138 at 1143. 

"E.g., Myrdal, op. eit, note 1, Ch. 30. 
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regated groups and 83% that it has the same detrimental 
effects on the group which enforces the segregation, 

It has been shown that segregation itself induces direct 
or indirect hostility and aggression/^ and frustrations find¬ 
ing expression in hatred or rage/® Abolishment of the fic¬ 
tion of separate but equal and permitting free association 
without barriers of race is considered ^‘more conducive to 
interracial amiability than total separation up to adult¬ 
hood 

In education specifically, enforced separation has been 
found to produce a sense of inferiority and force a sensje of 
limitations /® that it stifles ambition and destroys incentives, 
resulting in depressed intelligence quotients/® Too much 
cannot be said of the irrational and deleterious effect^ of 
this practice upon white students. A sense of guilt is! de¬ 
veloped in them. They are taught great democratic and 
moral values, yet they, too, see and understand the double 
standard, the inequalities, the creation of spurious values, 
contradictions of our basic tenets and violations of our 
American creed. Segregation does more than “imply; in¬ 
feriorityIt is inferiority and always results in inferior¬ 
ity and deterioration, physically and mentally. i 

The Supreme Court has never ruled directly whether 
compulsory segregation in education, even where subs^n- 
tially equal facilities are provided, is a denial of equal pro¬ 
tection of the laws or of other rights secured by the Consti¬ 
tution and laws of the United States. The Gaines case Held 

“ Deutscher and Chein, The Psychological Effects of Enforced Segfre- 
g:ation: A Survey of Social Science Opinion (1947). j 

"Johnson, Patterns of Negro Segregation, pp. 244-824 (1943). I 

"Heinrich, The Psychology of a Suppressed People, 52 (1937). j 

" Bond, Education of the Negro in the American Social Order, p. 385. 
Recently, in admitting a Negro woman to the medical school of the tjni- 
versity of Arkansas, the dean said that there would be no segregation. 
Washington Post, August 23, 1948. j 

" Long, Some. Psychogenic Hazards of Segregated Education of Ne¬ 
groes, 4 J. of Negrro Education 336, 343, note 22 et seq. (1935). 

"Long, The Intelligence of Colored Elementary Pupils in Washing¬ 
ton, D. C., 3 J. of Negpro Ed. 205-22 (1984). . 
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that the petitioner was entitled to be admitted to the state 
university law school, no other suitable provision having 
been made and the Sipuel case that the state must provide 
a legal education for the petitioner as soon as it does for 
applicants of any other group. In Gong Lum v. Rice, 275 
U.S. 78, the issue whether any segregation would be invalid 
was not directly raised, though apparently its validity was 
assumed by the Court. Cummings v. Board of Education, 
175 U.S. 528, held that an injunction to restrain the collec¬ 
tion of local taxes where separate high school facilities for 
colored children had been abandoned was not the proper 
remedy. Berea College v. Kentucky, 211 U.S. 45, held that 
a state statute prohibiting the instruction of Negro and 
white pupils together was valid on the narrow technical 
ground that it applied only to corporations, creatures of 
the state subject to its power. It should be kept in mind 
that the right asserted in Plessy v. Ferguson pertained to 
travel facilities. Education is in a class apart and above 
intrastate travel and in many respects differs significantly. 

Classification of public schools by race-or color of pupils 
is arbitrary. The Board’s rigid enforcement of arbitrary 
racial separation and its ridiculous extent is pointed out in 
the Report of the President’s Committee on Civil Rights, 
at p. 90: 

Official freezing of the segregated system is complete. 
The Board of Education frowns on visits by whites to 
Negro schools and by Negroes to white schools. Inter- 
cultural education programs are stillborn because they 
are considered a threat to the prevailing pattern. In¬ 
terracial athletic and forensic competition is forbidden. 
Two cases illustrate the length to which the District’s 
officialdom goes to prevent interracial contact. During 
the war, the Office of Price Administration asked per¬ 
mission to use a school building at night for in-service 
training of its clerks. The request was denied solely 
because the class would have included both white and 
colored employees. In the other case a white girl was 
ordered to withdraw from a Negro vocational school 
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where she had enrolled for a course not offered ly any 
other public school in Washington. 

• 

As a result of its findings, the Committee recommiended 
‘‘The elimination of segregation, based on race, color,icreed, 
or national origin, from American life’’^^ and “The prohi¬ 
bition of segregation in the public school system of thie Dis¬ 
trict of Columbia I 

Appellants are entitled to instruction in an educational 
climate free from the fears, prejudices, and speculations of 
the Board as to community reaction. To say, as the trial 
Court did, that segregation has been in “vogue” in the Dis¬ 
trict of Columbia for many years (Joint App. 58, 59!) and 
that the Board is following community custom is no justifi¬ 
cation for perpetuation of unlawful custom and usage by a 
governmental agency. The Board should set the community 
pattern, otherwise our educational system is meaningless. 

By no stretch of the imagination is enforced separate edu¬ 
cation necessary in the District of Columbia. Because of 
the Board’s arbitrary policies, parents have established 
private schools in the District of Columbia without restric¬ 
tion as to race. Classification of schools by race or color 
of pupils lacks entirely a rational basis. That it is eii rea¬ 
sonable exercise of the police power hardly rises to the 
dignity of argument. Everyone knows, and knows it Iwell, 
that the only purpose of segregation is to keep Negrobs to 
themselves, to set them off apart as if they were untouch¬ 
ables, to “keep them in their place”, and, as Mr. Jujstice 
Harlan said in the dissenting opinion in Plessy v. Fergu¬ 
son, “No one would be so wanting in candor as to assert; the 
contrary”. i 

Removal of the arbitrary classification of race and (?olor 
and allowing freedom of choice and association in the public 
schools will not result in disturbance or cause any harm to 
the health, morals, or safety of the community. It wilj not 

■ i 

"To Secure These Rights, mpra, note 37, at p. 166. 
at p. 171. 
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result in community chaos or violence. Such Argument is 
the fancy of the misinformed and the fantasy of the emo¬ 
tionally unstable. The Supreme Court has vigorously af¬ 
firmed the principle that “our Constitution is color blind” 
and has not hesitated to dismiss such assertions. In Bu¬ 
chanan V. Warley, supra, is was argued that an ordinance 
restricting property rights by race or color and, in the re¬ 
cent covenant cases, that court enforcement of private cov¬ 
enants should be upheld because they were attempts to deal 
with the problem of race hostility. The Court rejected these 
specious assertions, saying that this problem “cannot be 
promoted by depriving citizens of their constitutional rights 
and privileges ’ ^ In the latter cases, Shelley v. Kramer and 
McGhee v. Sipes, 68 S. Ct. 936, it further said “nor may the 
discriminations imposed by the state courts be justified as 
proper exertions of state police power”. 

Appellant parents are taxpayers whose property is taken 
in the form of taxes for the purpose of maintaining and 
administering the public schools for colored and white 
pupils. A citizen may well pay taxes for many years to 
support public institutions which he has no occasion to use, 
but the privilege of use and benefit exists. Notwithstand¬ 
ing, appellant taxpayers are denied the right to enroll their 
children in schools reserved exclusively for white children 
and which offer facilities denied to their children, resulting 
in their being taxed at the expense of the privileged. 

Distinctions of race and color are repugnant to the law 
of this land. Distinctions of race and color in the provision 
and operation of public schools of the District of Columbia 
are an unlawful restraint on appellants ’ liberty. ‘ ‘ Liberty ^ ^ 
as used in the Fifth Amendment has a wide connotation. 
In Young v. Commonwealth, 101 Va. 853, 45 S. E. 327, it 
was said, at p. 328: 

The word “liberty,” as used in the Constitution of 
the United States and the several states, has frequently 
been construed, and means more than mere freedom 
from restraint. It means not merely the right to go 
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where one chooses, but to do such acts as he may jtidge 
best for his interest, not inconsistent with the ^ual 
rights of others; that is to follow such pursuits as may 
be best adapted to his faculties, and which will give 
him the highest enjoyment. The liberty mentioned is 
deemed to embrace the right of the citizen to be ^ree 
in the enjoyment of all his faculties; to be free to use 
them in all lawful ways • • • These are individual 
rights, formulated as such under the phrase ‘^purisuit 
of happiness’^ in the Declaration of lidependencei 

In Allgeyer v. State of Louisiana^ 165 U.S. 578, 17 S.i Ct. 
427, in holding that a statute prohibiting freedom of contij^act 
was a deprival of liberty without due process of law because 
it forbade an act which, under the Constitution the defend¬ 
ants had the right to perform, the Court said liberty em¬ 
braces ‘‘the right of the citizens to be free in the enjoymient 
of all his faculties; to be free to use them in all lav^ul 
ways^^ It has been shown that enforced separation in edu¬ 
cation has serious psychological effects on all person^ a 
party to it and, rather than mere impairing the enjoyment 
of one’s faculties, it has in fact produced deterioration and 
irreparable injury. 

Freedom of educational opportunity, free exchange j of 
ideas, and freedom of association and assembly is impossi¬ 
ble where the arbitrary barrier of race and color is en¬ 
forced. Mutual respect and understanding are neyer 
achieved where association and discussion are limited to 
persons of like race or color. Freedom of the right i to 
attend the school of one’s choice is arbitrarily denied whjen 
color is the criterion. Appellant pupils have the right 
to attend public schools without distinction as to race ior 
color. Appellant parents have the right to direct the up¬ 
bringing and education of their children in a manner cojn- 
sistent with our democratic theory of equality, and to exer¬ 
cise that right without arbitrary restraint. All students, 
black and white alike, are denied freedom of educationial 
opportunity, freedom of choice, and freedom of association. 
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‘‘Eqnal protection of the laws is not achieved through in¬ 
discriminate imposition of inequalities^^ nor is a denial 
of fundamental freedoms acceptable or justified because the 
arbitrary restraint applies to all. 

Where an invasion of civil liberties is asserted, the Su¬ 
preme Court has xmdoubtedly made the most intense, search¬ 
ing inquiry into the suflBciency of the grounds asserted as 
justification. In Meyer v. Nebraska, supra, after stating 
that the right “to acquire useful knowledgewas included 
within the meaning of liberty protected by the Fifth Amend¬ 
ment, the Court continued: 

• • • The established doctrine is that this liberty may 
not be interfered with under the guise of protecting the 
public interest, by legislative action which is arbitrary 
or without reasonable relation to some purpose within 
the competency of the state to effect. Determination 
by the legislature of what constitutes a proper exercise 
of police power is not final or conclusive but is subject 
to supervision by the courts. 

The Supreme Court has said that the preference given rights 
secured by the First Amendment balances the usual pre¬ 
sumption supporting legislation and their sanctity does not 
permit dubious intrusions. Thomas v. Collins, 323 U.S. 516, 
530, 65 S. Ct. 315, 322. It takes a similar attitude when the 
restraint on civil liberties is based on, or classified by race.“ 
During the last war when relocation of persons of Japanese 
ancestry was felt necessary for the country’s security, in 
Korematsu v. U. S., 323 U. S. 214, 216, it stated its position 
that 

all legal restrictions which curtail the civil rights of a 
single racial group are immediately suspect. That is 
not to say that all such restrictions are unconstitutional. 
It is to say that the courts must subject them to the most 
rigid scrutiny. Pressing public necessity may some¬ 
times justify the existence of such restrictions; racial 
antagonism never can. 

^Shelley v. Kraemer, 68 S. Ct. 836, 846. 

" C/. TJ. S. V. Carolene Products Co.^ 804 U.S. 114,152-3, note 4. 
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In Eirabayashi v. 11. S., 320 U. S. 81,100, it clearly s^id: 

i 

Distinctions between citizens solely because ofi their 
ancestry are by their very nature odious to a fre^ peo¬ 
ple whose institutions are founded upon the doctrine of 
equality. For that reason, legislative classification or 
discrimination based on race alone has often been held 
to be a denial of equal protection. 


The right to vote ^‘without distinction of race, colqr, or 
previous condition of servitude*^ was guaranteed by E. S. 
2004, 8 U. S. C. 31. Accordingly, in Nixon v. Herndor^, 273 
U. S. 536, 541, the Court ruled: 


States may do a good deal of classification that! it is 
difficult to believe rational, but there are limits, and it is 
too clear for extended argument that color cannot be 
made the basis of a statutory classification affecting 
the right set up in this case. 


Since the enactment of the pertinent statutes in which 
reference is made to provisions for the education of colored 
pupils and which the Board erroneously interprets to grant 
it authority to segregate pupils by race or color, the United 
States has become a signatory to the Charter of the United 
Nations which provides that 

the United Nations shall promote • • • universal; re¬ 
spect for, and observance of, human rights and funda¬ 
mental freedoms for all without distinction as to race 
and, for that purpose | 


All members pledge themselves to take joint and sepa¬ 
rate action.®® ! 


This Charter is a treaty, ratified by the Senate,®^ in 'ac¬ 
cordance with Article VI of the Constitution which pro¬ 
vides that “all treaties made * * * under the authority of the 


“D. C. Code (1940), Title 31-1109 to 1113. 
“Artide 65 (c), 69 Stat. 1046-6. 

■Artide 66, 69 Stat. 1046. 

“69 Stat. 1213. 
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United States, shall be the supreme law of the land”. As 
such it is to be liberally construed, so as to effect the appar¬ 
ent intention of the parties. Nielson v. Johnson, 279 U.S. 
475. 

Even if these statutes could be construed to authorize 
separate schools, the Supreme Court has established that 
race or color is invalid as a basis of classification, the dis¬ 
tinction of race or color being ‘‘constitutionally an irrele¬ 
vance”.®® Appellants therefore submit that the establish¬ 
ment and enforcement of separate schools in the District of 
Columbia by any agency of the federal government, legis¬ 
lative, administrative, or the judiciary, classified by race or 
color of pupils, is an act that has no relation to proper gov¬ 
ernment purpose and is so far beyond necessity as to con¬ 
stitute an arbitrary exercise of governmental power and a 
denial of substantive due process. 

m. 

The order of the Ck>tirt dismissing the complaint is a denial 

of due process. 

The question here is a denial of equal facilities and an 
unlawful exclusion of appellants from public schools, solely 
on account of their race or color. This is not a matter 
“vesting in the opinion and discretion of the Board of 
Education” as the trial court ruled. (Joint App. 58). The 
Court can and must interfere to correct the abridgement 
of constitutionally secured rights. In Gibson v. Mississippi, 
162 U. S. 565, 591,16 S. Ct. 904, 910, the Court said: 

The guaranties of life, liberty and property are for 
all persons, within the jurisdiction of the United States 
or of any State, without discrimination against any 
because of their race. Those guaranties when their vio¬ 
lation is properly presented in the regular course of 
proceedings, must be enforced in the courts, both of the 
nation and of the state, without reference to consider¬ 
ations based upon race. 

" Jackson, J., concurring in Edwards v. Calif omia, 314 U. S. 160, 186, 
62 S. Ct. 164, 172. 
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Notwithstanding the clear showing of discrimination i and 
arbitary classification on account of race or color, the trial 
court failed and refused to enforce the appellants’ rights. 
Its dismissal of the complaint amounts to approval of the 
Board’s policies and action. Henderson v. JJ. S,, 6$ F. 
Supp. 906. Its order, by so much, is a denial of due process, 
of the full and equal benefit of the laws, and is contrary to 
the public policy of the United States. 

Plaintiffs requested two forms of relief. First, an injiinc- 
tion which is a proper remedy, under R. S. 1979 (8 U. $. C. 
43) to redress any citizen deprived of “any rights, privi¬ 
leges, or immunities secured by the Constitution” uhder 
“color of any custom, or usage, of any State or Territory.” 
For the purposes of this section, the District of Colunjibia 
is included within the phrase “any State or TerritoryJ” 
Second, for a declaratory judgment under the Declaratory 
Judgment Act (28 U. S. C. 400) which gives the trial c6urt 
power “to declare rights and other legal relations of hny 
interested party petitioning for such declaration, whether 
or not further relief is or could be prayed.” 

The Board admits the deprivation of equal facilities and 
exclusion of appellants from schools having the facilities 
they lack, solely on account of appellants’ race and color. 
Though the Board claims the inequality of facilities pro¬ 
vided appellants is only temporary and since the filing of 
this suit has provided a full day session, it continues to! ex¬ 
clude appellants from schools presently existing having |the 
facilities they are denied and which can accommodate them, 
and it has not abandoned its policy of placing elementary 
school pupils in secondary school buildings and appellants 
in elementary schools which are inadequate. Plaintiffs are 
therefore entitled to have the Board’s unlawful policy ien- 
joined and to a declaration of their rights. Morris v. Wil¬ 
liams, 149 F. (2d) 703, 709. Cf. Davis v. Cooh, 56 F. Supp. 
1004; Thomas v. Hibbits, 46 F. Supp. 368, 371. i 

— i 

“ Cf. Talbott V. Silver Bow County, 139 U.S. 438, 444, 11 S. Ct. fe94, 
696. 
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An important purpose of judicial review is to insure 
fairness of administrative action and to correct it where 
there has been a usurpation of power, an abuse of discre¬ 
tion, or an erroneous interpretation of the law. Notwith¬ 
standing the broad powers given the Board, it is never¬ 
theless subject to judicial supervision and correction which 
may take the form of mandamus or mandatory injunction. 
People of State of Illinois ex rel. McCollum v. Board of Ed¬ 
ucation, 68 S. Ct. 461; XJ. S. ex rel. Benny v. Callahan, 54 
App. D. C. 61; Rice v. Elmore, 165 F. (2d) 387,392; Thomas 
V. Hibhits, supra. The Court’s denial of appellants’ request 
for an injunction has caused them damage of a character 
that cannot be remedied whereas if the Court had granted 
the relief requested, there would have been no injury 
to the Board. The trial court’s action was therefore not an 
exercise of a sound judicial discretion. Pierce v. Society 
of Sisters of Holy Names, 268 U. S. 469, 574, 45 S. Ct. 570, 
573; XJ. S. V. Cold Metal Process Co., 57 F. Supp. 317; Pughe 
V. Lyle, 10 F. Supp. 245; Continuous Glass Press Co. v. 
Schmertz Wire Glass Co., 153 F. 577; Oberman & Co. v. 
XJnited Garment Workers of America, 21 F. Supp. 20. 

Persons discriminated against because of race or color, 
by denial of the right to vote, to purchase and use prop¬ 
erty, and to equality of opportunity are forced to seek re¬ 
lief from the courts. The Supreme Court has vigorously 
expounded the judicial function in cases where civil liber¬ 
ties are involved. In Chambers v. State of Florida, 309 U. S. 
227, 241, 60 S. Ct. 472, 479, Mr. Justice Black, speaking for 
the Court said: 

Under our constitutional system, courts stand against 
any winds that blow as havens of refuge for those who 
might otherwise suffer because they are helpless, weak, 
outnumbered, or because they are non-conforming vic¬ 
tims of prejudice and public excitement. • * * No higher 
duty, no more solemn responsibility, rests upon this 
Court, than that of translating into living law and 
maintaining this constitutional shield deliberately 
planned and inscribed for the benefit of every human 
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being subject to our Constitution—of whatever race, 
creed, or persuasion. | 

* I 

Reliance on Plessy v. Ferguson as justification for jper- 
petuation of separation based on race is doomed to defeat. 
In the light of the evils it has caused which have substan¬ 
tially changed conditions, because of the development of 
national policy against racial distinctions, as expressed in 
the Constitution and laws of the United States and as' in¬ 
terpreted by the Supreme Court, no longer can it be said 
to be a reliable precedent. In this connection, the Supreme 
Court, in Holden v. Hardy, 169 U. S. 366, 18 S. Ct. 383, 
385, said: 

I 

* • • this Court has not failed to recognize the fact 
that the law is, to a certain extent, a progressive sci¬ 
ence; • • • that restrictions which had formerly been 
laid upon the conduct of individuals or of classes! of 
individuals, had proved detrimental to their in¬ 
terests • • • 

and, in West Virginia State Board of Education v. Bar¬ 
nette, supra: 

These changed conditions often deprive precedents 
of reliability and cast us more than we would choose 
upon our own judgment. But we act in these matters not 
by authority of our competence, but by authority iof 
our commissions. We cannot, because of modest esiti- 
mates of our competence in such specialties as public 
education, withhold the judgment that history authen¬ 
ticates as the function of this Court when liberty I is 
infringed. 

The central issue in this case arises from a conflict be¬ 
tween principles fundamental in our system of govemmeint 
which has not as yet been unequivocally met except p 
occasional dissent.®^ This case involves not only legal ques¬ 
tions but complex socio-economic principles which commaiiid 

" Harlan, J., in Plessy v. Fergiison, supra; Edgerton, J., in Hurd y. 
Hodge, 82 App. D. C. 180. 
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the critical attention of all who believe that law is really 
sovereign when it ripens into social jnstice. Onr chief con¬ 
cern shonld be to equalize social forces in the conflict and 
^‘free struggle for life’’ operating upon Negroes in their 
attempt to achieve equality. 

The doctrine of equality is the oldest on record. No dis¬ 
tinctions are implied from the Mosaic account of Creation 
to the latest definitions. It is immutably a part of the law 
of nature, a natural right appertaining to all men in their 
right of existence, and in their right of action as individu¬ 
als for their own comfort and happiness which is not injuri¬ 
ous to natural rights of others. Natural rights are the 
foundations of civil rights. As Thomas Hobbes said in his 
Leviathan, “Nature hath made men so equal that one man 
cannot, when all is reckoned, claim any benefit to which 
another cannot pretend.” That is also the law of the Gospel. 

In his concurring opinion in Hurd v. Hodge, supra, Mr. 
Justice Frankfurter squarely met the issue when he said 
that the petitioners’ rights were violated 

not for any narrow technical reasons, but for considera¬ 
tions that touch rights so basic to our society that, after 
the Civil War, their protection against invasion by the 
States was safeguarded by the Constitution. This is 
to me a sufficient and conclusive ground for reaching 
the Court’s result. 

In extending to appellants the protection to which they are 
entitled this Court, likewise, should appraise reality 
squarely and not be guided by technical rules of law. Kerr 
V. Enoch Pratt Free Library of Baltimore City, 149 F. (2d) 
212; Millc Wagon Drivers Union v. Meadowmoor Dairies, 
213 U.S. 287, 61 S. Ct. 552. As Mr. Justice Cardoza said, 
“What we are seeking is not justice under the law as it is. 
What we seek is the justice to which law in its making 
should conform. It is the substance of appellants, 

“ Holmes, J., in Vegelhan v. Guntert 167 Mass. 92. 

“ Cardoza, The Growth of the Law, p. 61. 
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rights and the spirit of the American ideals of unqualified 
equality and liberty that are important here, not form, put- 
moded and misused precedent, or precise precedent, it is 
simply a matter of natural, inherent justice. | 

Appellants submit that the decision of the trial Cpnrt 

dismissing the complaint should be reversed. j 

1 

Respectfully submitted, i 

Belford V. Lawson, Jr., | 
Charlotte R. Pinkett, j 
Aubrey E. Robinson, Jr.* 
Marjorie A. McKenzie, I 
George H. "Windsor, j 
Attorneys for Appellants, 
2001 11th St., N. W., I 
Washington, D. C. ! 
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[Filed Jan. 23,1948. Harry M. Hull, Clerk] 

60 In the District Court of the United States 

FOR THE District of Columbia 


BROWNE JUNIOR HIGH SCHOOL PARENT- 
TEACHER ASSOCIATION, 4233 Clay St., N.E.; 
BETTY PORTAL, by her parent and next friend, Edith 
Portal; EDITH PORTAL, 4406 Eads St., N.E.; 
ARTHUR TAPLETT, by his parent and next friend, 
Barbara H. Taplett; BARBARA H. TAPLETT, 1232 
Maryland Ave., N.E., Washington, D. C., individually ion 
their own behalf and on behalf of all others similarly 
situated. Plaintiffs, 

V. i 


MARION WADE DOYLE, 5500 33rd St., N.W.; ROBERT 
A. MAURER, 2029 Park Rd., N.W.; C. MELVIN 
SHARPE, 929 E St., N.W.; GEORGE E. C. HAYES, 
613 F St, N.W.; ADELBERT W. LEE, 3211 Pa. Ave., 
S.E.; VELMA WILLIAMS, 2700 Ga. Ave., N.W.; JOHN 
H. WILSON, 512 5th St., N.W.; LENORE W. SMITH, 
3249 Neward St., N.W.; JAMES A. GANNON, 1915 
Biltmore St., N.W., all of Washington, D. C., as members 
of the Board of Education of the District of Columbia; 

HOBART M. CORNING and GARNET C. WILKIN¬ 
SON, Franklin Administration Building, 13th and K Sts., 
N.W., Washington, D. C., Defendants, j 


Civil Action No. 322-48. 


COMPLAINT FOR INJUNCTION 

! 

The plaintiffs respectfully represent to this Honorable 
Court as follows: j 
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1. Jurisdiction of this Court is based upon the provisions 
of Title 11-306 of the D. C. Code (1940), the U. S. Constitu¬ 
tion, 5th Amendment, 28 XJ. S. C.A. 723c, Buie 17(b), and 
Title 8, U. S. Code, Ch. 3, Sec. 41 and 43. 

2. Plaintiffs are citizens of the United States, residents 
of the District of Columbia, taxpayers, parents of pupils, 

or pupils, enrolled in Divisions 10-13 of the public 
61 schools of the District of Columbia, the divisions set 

apart for Negro students, specifically Browne Junior 
High School; plaintiff Browne Junior High School Parent- 
Teacher association is an association with a membership of 
8,000 United States citizens, residents of the District of Co¬ 
lumbia, and taxpayers; that there are in the District of Co¬ 
lumbia innumerable pupils, parents and/or taxpayers who, 
like the plaintiffs, have the same interest in obtaining for 
Negro junior high school students an education equal to that 
afforded white pupils; and/or having school funds and 
facilities, provided for by taxes, used properly and without 
waste to the advantage of every pupil entitled to be pro¬ 
vided for regardless of color or race; that these persons 
are too numerous to be included as parties plaintiff to this 
litigation; and that the plaintiffs therefore sue on their own 
behalf and on behalf of all such others so similarly situated. 

3. That the defendants Marion Wade Doyle, Bobert A. 
Maurer, John H. Wilson, C. Melvin Sharpe, George E. C. 
Hayes, Lenore W. Smith, Velma G. Williams, James A. 
Gannon, and Adalbert W. Lee are citizens of the United 
States and residents of the District of Columbia, constitut¬ 
ing the Board of Education for the District of Columbia, 
under Sec. 31-101 of the D. C. Code (1940) and are sued in 
their capacity as members of said Board; that they are 
charged with the duty of determining questions of policy 
relating to said schools, under Sec. 31-103, D. C. Code 
(1940) and the proper administration of said schools; that 
as such they function as an agency of the District of Colum¬ 
bia and of the United States Government. The defendant 
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Hobart M. Coming is also a citizen of the United States 
and a resident of the District of Columbia, and is sued as 
the Superintendent of the Public Schools of the District of 
Columbia, in which capacity he is subject to the supervision 
of the said Board; that the defendant Garnet C. Wilkinson 
likewise is a citizen of the United States and a resident of 
the District of Columbia and is sued as First Assistant 
Superintendent of Public Schools of the District of Col^- 
bia, in which capacity he is in charge of the aforementioned 
Divisions 10-13, acting under the supervision of! the 
62 defendant Hobart M. Corning and the defendant 
Board of Education. 

i 

4. That the defendants maintain a system of segregated 
schools in the District of Columbia; that the plaintiff pupils 
and all other Negro children of school age are required to 
attend schools separate and apart from those provided for 
white children, the said schools being assigned, respectively, 
to Divisions 1-9 for white pupils and Divisions 10-13 ifor 
Negro pupils; that plaintiff pupils and others similarly 
situated are being deprived of educational facilities eq^ial 
to those provided for white pupils and are denied the right 
to attend schools other than those assigned to Divisions 
10-13, regardless of their proximity and their capacity; to 
accommodate additional pupils, notwithstanding there 
schools in close proximity immediately available. 

i 

5. That the plaintiff pupils and others similarly situated, 
totaling approximately 1836, have been assigned to attend 
the Browne Junior High School, located at 24th and Ban¬ 
ning Koad, N.E., which has a capacity to accommodate oi^y 
888 students; that, as a result of this incapacity, at the be¬ 
ginning of the school year in September, 1947, all pupils ^o 
assigned were forced to attend school half-time on a double 
shift, notwithstanding that the laws of the District of Co¬ 
lumbia require that plaintiff pupils and those of the sarfie 
school age shall attend school for a full-time day session of 
not less than six hours per day during the school year; that 
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on November 12,1947, the Board of Education, upon recom¬ 
mendation of the defendants Corning and Wilkinson, trans¬ 
ferred the Blow Elementary School, 19th and Benning Road, 
N.E., and the Webb Elementary School, 15th and Rosedale 
i Streets, N.E., to Divisions 10-13 for the purpose of reducing 
part-time instruction at Browne Junior High School, with 
the result that since December 1, 1947, approximately 613 
Browne Junior High School pupils have been attending 
school part-time; that unlike Eastern High School to which 
approximately 95 white students from the aforesaid Webb 
and Blow Elementary Schools were transferred, neither 
the Blow or the Webb School has facilities for pro¬ 
viding the pupils there assigned with the type of 
63 junior high school education as is afforded white 
pupils. 

6. That the said transfer was made over the protest of 
the plaintiffs and in refusal of their request that existing 
secondary schools be utilized to afford every Negro junior 
high student the same facilities and opportunities as are 
available to white junior high students, specifically (1) to 
assign the 765 white students at Eliot Junior High School, 
located at 18th and B Streets, N.E., which has a capacity of 
918, to Eastern High School, located at 17th and East Capi¬ 
tol Streets which has an enrollment of 1725 white students 
and a capacity of 2726 students, sufficient to accommodate 
its present enrollment as well as that of Eliot Junior High 
School; or (2) to transfer the Eliot Junior High students 
and/or the Stuart Junior High Students, a total of 1644 
pupils, to other junior high schools in Divisions 1-9 which 
have a capacity sufficient to accommodate approximately 
1700 additional students; or (3) to transfer the Eliot Junior 
High students to Eastern High School and the Eastern 
High School students to other high schools in Divisions 1-9 
which have a capacity sufficient to accommodate approxi¬ 
mately 4000 students over their present enrollments; or 
(4) to make such other re-assignments of students and 
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schools between the divisions that will effect the equal and 
just purposes required by law. 

I 

7. That on January 6, 1948, in a memorandum to the 
defendant Coming, the defendant Wilkinson reported that 
on Febraary 1,1948, there will be approximately 2144 Negro 
pupils of junior high school classification in the area seryed 
by the Browne Junior High School, which has a capacity ! of 
only 888 students. He recommended that 1052 of these 
pupils be assigned to Browne Junior High School and the 
remaining 1092 pupils be assigned to Thomas, Merritt, 
Blow and Webb Elementary Schools, none of which hasj a 
cafeteria, gymnasium, or assembly hall, all of which are 
necessary in, the standard junior high school program aijid 

which are available to white junior high school 
64 students; further, that in contrast to facilities 

available in junior high schools in Divisions lr9 
plaintiff pupils and others similarly situated who 
have been and who in the future may be assigned, 
arbitrarily, to the aforesaid elementary schools will 
be provided with only an academic program and are and 
will be denied any proper instruction in music, art, type¬ 
writing, home economics, woodshop, printshop, and metal- 
shop or other vocational skills such as is provided white jun¬ 
ior high students; that the transfer of elementary students 
from Blow and Webb schools to Eastern High School which 
is provided with adequate and modern shop equipment and 
facilities and the transfer of Negro junior high students tq 
the Blow and Webb Elementary Schools was made solely on 
account of race and color; that on January 7, 1948, the 
defendant Corning recommended that the defendant Board 
incorporate the aforesaid administrative changes; that the 
plaintiffs believe and aver, on the basis of past experiences^ 
that the Board will adopt these recommendations and place 
the proposed plan into operation, effective February 1,1948^ 

8. The plaintiffs allege that the defendants’ present and 
proposed provisions for the education of plaintiff pupils 
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and others similarly situated are a willful taking and depri¬ 
vation of their rights without due process of law and a de¬ 
nial of the equal protection of the law; that they are dis¬ 
criminatory, inequitable, illegal, makeshift, ill-advised, and 
unreasonable in that white elementary students have been 
transferred from the condemned and antiquated Blow and 
Webb Schools to the modem and adequately equipped 
Eastern High School and Negro junior high students have 
been and will be transferred to elementary schools where 
they will receive sub-standard training; that the defend¬ 
ants’ action in creating the present situation and their pro¬ 
posed action in the future is in violation of law; that as a 
result of the above inequities the defendants are acting and 
unless restrained will continue to act in dereliction of their 
duty to provide an equal education for all junior high stu¬ 
dents, regardless of race or color; that the action of the 
defendants in assigning to Divisions 1-9 junior 
65 high schools sufficient to accommodate approxi¬ 
mately 1700 more pupils than are enrolled and ' 
senior high schools sufficient to accommodate ap¬ 
proximately 4700 more pupils than enrolled, part of 
whom are non-residents of the District of Columbia, 
and in assigning to Divisions 10-13 junior high schools with 
a capacity of approximately 1900 pupils less than are en¬ 
rolled and senior high schools with a capacity of approxi¬ 
mately 900 pupils less than are enrolled is unreasonable and 
arbitrary, constitutes a waste of plaintiff taxpayers’ money, 
is more than a mere abuse of discretion, and creates irrep¬ 
arable harm to the plaintiffs who have no adequate remedy 
at law and no remedy except that this Court issue an in¬ 
junction restraining the defendants and each of them from 
enforcing the aforesaid proposed plan for the education of 
plaintiff pupils and others similarly situated and, in the 
future, from denying to plaintiff pupils and others similarly 
situated educational facilities equal to those provided white 
pupils. 
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WHEREFORE, the premises considered, the plaintiffs 
pray: 

1. That process of this Conrt may issue against the de¬ 
fendants and each of them requiring them to answer the 
exigencies of this complaint. 

2. That this Court issue an order permanently enjoinibg 
the defendants and each of them from violating the law pj 
assigning to elementary schools Negro pupils accredited to 
the Browne Junior High School and that the defendants he 
immediately enjoined to permit the plaintiff pupils and 
others similarly situated to enroll in and attend the junior 
high school which will guarantee to them equal educational 
opportunities, facilities and equipment as are afford^ 
white junior high school students, or to make such trans¬ 
fers of students and/or schools to utilize the junior high 
school and/or secondary school facilities now available to 
students enrolled in the junior high school level in Divisions 
1-9. 

3. That this Court issue its decree declaring that the de¬ 
fendants have deprived and are now depriving the plain¬ 
tiffs of the equal protection of the laws and have deprived 

and are now depriving them of their property with- 
66 out due process of law, all of which is secured to them 
by the Constitution and laws of the United States, 
in that the defendants have denied and are now denying the 
plaintiffs educational opportunities, facilities, curriculutn 
and equipment equal to those provided white students. I 

4. For such other and further relief as to the Court ma^ 
seem just and proper. 

Beowne Junioe High School ! 

I 

Paeent-Teachee Association 

I 

By James C. Case, Se., 
President 

Betty Poetal j 

By Edith Poetal, 


i 

I 


1 
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Edith Poetal, 

Aethue Taplett 
By Baebaea H. Taplett, 

Baebaea H. Taplett. 


Disteict of Columbia, ss: 

James C. Carr, Sr., Edith Portal and Barbara H. Taplett 
being first duly sworn on oath according to law, depose and 
say that they are the plaintiffs in this cause, and have read 
and understand the contents of the foregoing complaint by 
them subscribed; that the statements made therein are true 
to the best of their knowledge, information and belief. 

James C. Caee, Se., 

Edith Poetal, 

Baebaea H. Taplett. 

Subscribed and sworn to before me this 23rd day of 
January, 1948. 

Chaelotte R. Pinkett, 
Notary Public, D. C. 

Lawson, McKenzie & Windsoe 
200111th Street, N.W. 

Attorneys for Plaintiffs 
By B. V. Lawson, Je. 
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67 In the District Court op the United State? 

FOR THE District of Columbia 

BROWNE JUNIOR HIOH SCHOOL 
PARENT-TEACHER ASSOCIATION, et al., ! 

Plaintiffs^ 


MARION WADE DOYLE, et al., Defendants, 


[Filed Jan. 23,1948. Harry M. Hull, Clerk] 


Civil Action No. 322-48. 


MOTION FOR PRELIMINARY INJUNCTION , 

Come now the plaintiffs, through their attorney, and 
move this Court to issue out of this Court a preliminapr 
injunction enjoining the Board of Education as follows:; 

1. Immediately to discontinue violation of the law hy 
assigning to inferior and sub-standard elementary schoois 
Negro pupils accredited to Browne Junior High School 
when other adequate and standard junior high schools ate 
immediately available. 

i 

2. Immediately to permit the plaintiff pupils to enrqll 
and attend the junior high school or schools which w^ll 
guarantee to them educational opportunities, equipment, 
facilities and curriculum equal to those afforded whi^e 
junior high school students. 

3. Immediately to make such transfer of students and/or 
schools as will make immediately available to Negro junioir 
high school students all junior high schools and/or other 
secondary school opportunities, facilities, curriculum and 
equipment as are now available to white junior high school 
students. 
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And for reasons therefore, the plaintiffs refer to the 
verified complaint filed in this cause, and for such other 
matters as may properly be brought to the attention of the 
Court. 

Lawson, McBIenzib & Windsob, 
2001 11th Street, N.W., 

Attorneys for Plaintiffs, 

Bj B. V. Lawson, Jb. 


In the Distbict Cottbt of the United States 
68 FOB THE Distbict of Columbia 


Civil Action No. 322-48 

[FHed Jan. 23, 1948. Harry M. Hull, Clerk] 


Bbowne Juniob Eton School Pabent-Teacheb 
Association, et al.. 

Plaintiffs, 

V. 

Mabion Wade Doyle, et al.. 
Defendants. 


Supporting Affidavit 

Distbict of Columbia, ss: 

James C. Cabb, Sb., being first duly sworn on oath accord¬ 
ing to law, deposes and says that he is the president of the 
Browne Junior High School Parent-Teacher Association 
which is made up of approximately 8,000 residents of the 
District of Columbia who are parents of pupils accredited to 
Browne Junior High School and who are taxpayers; that 
upon information and belief approximately 613 Negro 
junior junior high school students accredited to Browne 


Junior High School are attending Blow and Webb Eleipen- 
tary Schools which are not equipped with the standard 
junior high school facilities of gymnasium, auditorium, 
cafeteria, library, or shops as are available to junior bigh 
school students in Divisions 1-9; that there exist accommo¬ 
dations in junior high schools in Divisions 1-9 equipped With 
said facilities sufficient to allow the enrollment thereih of 
the said 613 Negro junior high school students; that despite 
the repeated requests of the plaintiff Association, the Board 
of Education has failed and refused to transfer to Divisions 
10-13 available secondary schools sufficient to accommodate 
the Browne Junior High School students assigned to ele¬ 
mentary schools and provide them with the standard jupior 
high facilities which are available to students in Divisions 
1-9; that this affiant is informed and believes that commenc¬ 
ing on or about February 1,1948, or during the second I se¬ 
mester of the current school year the Board of Education 
proposes to assign over 1,000 Browne Junior High Sci^ool 
students to elementary schools, none of which is equipped 
for standard junior high school education as a result! of 
which those Browne Junior High School students who 
69 have been and may be in the future assigned to ele¬ 
mentary schools are being denied and will continue to 
be denied an education equal to that provided junior Ipgh 
students in Divisions 1-9, solely on account of their race 
and color. 

t 

/s/ James C. Case, Sr; 


Subscribed and sworn to before me this 21st day of Jan¬ 


uary, 1948. 


Charlotte R. Pinkett^ 
Notary Public, D. C. : 


[Seal] 
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In the Disteict Couet of the United States 
70 FOE THE Disteict of Columbia 


Civil Action No. 322-48 
[Piled Jan. 23, 1948. Harry M. Hull, Clerk] 


Beowne Junioe High School Paeent-Teachee 
Association, et al.. 

Plaintiffs, 


V. 

Maeion Wade Doyle, et al.. 
Defendants. 


Supporting Affidavit 

Disteict of Columbia, ss : 

Edith Poetal, being first duly sworn on oath according 
to law, deposes and says that she is the Secretary of the 
Browne Junior High School Parent-Teacher Association, a 
taxpayer in the District of Columbia, and the parent of 
Betty Portal, a student at Browne Junior High School; 
that according to her information and belief, approximately 
613 Negro junior high school students accredited to Browne 
Junior High School are attending Blow and Webb Elemen¬ 
tary Schools which are not equipped with the standard 
junior high school facilities of gymnasium, auditorium, cafe¬ 
teria, library, or shops as are available to junior high school 
students in Divisions 1-9; that there exist accommodations 
in junior high schools in Divisions 1-9 equipped with said 
facilities sufficient to allow the enrollment therein of the 
said 613 Negro junior high school students; that despite the 
repeated requests of this individual plaintiff on behalf of 
her daughter, also a party plaintiff and student enrolled in 



Browne Junior High School, the Board of Education! has 
failed and refused to transfer to Divisions 10-13 available 
secondary schools sufficient to accommodate the Browne 
Junior High School students assigned to elementary schools 
and provide them with the standard junior high facilities 
which are available to students in Divisions 1-9; that ithis 
affiant is informed and believes that commencing on or about 
February 1,1948, or during the second semester of the cur¬ 
rent school year the Board of Education proposes to assign 
over 1,000 Browne Junior High School students to 
71 elementary schools, none of which is equipped!for 
standard junior high school education, as a result of 
which affiant^s daughter and others similarly situated;are 
being denied and will continue to be denied an education 
equal to that provided junior high students in Divisions 1-9, 
solely on account of their race and color. 

/s/ Edith B. PoETAi. 

1 

Subscribed and sworn to before me this 21st day of Jian- 
uary, 1948. 

Charlotte R. Pinkett, 
Notary Public, D. Ci 


[Seal] 
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In the District Court of the United States 
72 FOR THE District of Columbia 


Civil Action No. 322-48 

[Filed Jan. 23, 1948. Harry M. Hull, Clerk] 


Browne Junior High School Parent-Teacher 
Association, et al., 

Plaintiffs, 


V. 


Marion Wade Dotle, et al.. 
Defendants, 


Supporting Affidavit 

District of Columbia, ss ; 

Barbara H. Taplett, being first duly sworn on oath ac¬ 
cording to law, deposes and says that she is a taxpayer in 
the District of Columbia, and the parent of Arthur Taplett, 
a student at Browne Junior High School; that according to 
her information and belief, approximately 613 Negro junior 
high school students accredited to Browne Junior High 
School are attending Blow and Webb Elementary Schools 
which are not equipped with the standard junior high 
school facilities of gymnasium, auditorium, cafeteria, li¬ 
brary, or shops as are available to junior high school stu¬ 
dents in Divisions 1-9; that there exist accommodations in 
junior high schools in Divisions 1-9 equipped with said facil¬ 
ities sufficient to allow the enrollment therein of the said 
613 Negro junior high school students; that despite the re¬ 
peated requests of this individual plaintiff on behalf of her 
son, also a party plaintiff and student enrolled in Browne 
Junior High School, the Board of Education has failed and 
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refused to transfer to Divisions 10-13 available secondary 
schools suflScient to accommodate the Browne Junior iHigh 
School students assigned to elementary schools and provide 
them with the standard junior high facilities which are 
available to students in Divisions 1-9; that this affiant is in¬ 
formed and believes that commencing on or about February 
1,1948, or during the second semester of the current school 
year the Board of Education proposes to assign over 1,000 
Browne Junior High School students to elementary schools, 
none of which is equipped for standard junior!high 
73 school education, as a result of which affiant’s son 
and others similarly situated are being deniedi and 
will continue to be denied an education equal to that pro¬ 
vided junior high students in Divisions 1-9, solely on ac¬ 
count of their race and color. 


/s/ Barbaba H. TAPLE^pr. 


Subscribed and sworn to before me this 23 day of Jan¬ 
uary, 1948. 

Charlotte R. PiNKEohr, 
Notary Public, D. 

[Seal] i 


1 


j 
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In the District Court of the United States 
74 FOR THE District of Columbia 


Civil Action No. 322-48 
[Filed Feb. 4,1948. Harry M. Hull, Clerk] 

Browne Junior High School Parent-Teacher 
Association, et al.. 

Plaintiffs, 


V. 


Marion Wade Doyle, et al., 
Defendants, 


Motion to Dismiss 

Come now the defendants and respectfully move the 
Court to dismiss the above-entitled cause on the ground that 
the complaint, when considered with the affidavits of Dr. 
Garnet C. Wilkinson and Dr. Hobart M. Coming, hereto 
annexed and made a part hereof by reference, fails to state 
a claim against the defendants upon which relief can be 
granted. 

/s/ Vernon E. West, 

Corporation Counsel, D. C. 

/s/ Oliver Gasch, 

Assistant Corporation Counsel, D. C. 

/s/ Milton D. Korman, 

Assistant Corporation Counsel, D. C. 

Attorneys for Defendants, 

District Building. 

Service of the above motion, together with affidavits and 
memorandum of points and authorities and notice, was made 
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by mailing copies thereof, postage prepaid, to the law firm 
of Lawson, McKenzie & Windsor, attorneys for plaintiffs, 
at 200111th Street, N. W., their last known address, this |4th 
day of February, 1948. I 

I 

I 

/s/ Milton D. Korman, 

Assistant Corporation Counsel, D. 0. 


i 

In the District Court of the United States! 
75 FOR the District of Columbia 

' i 

I 

Civil Action No. 322-48 

( 

[Filed Feb. 4,1948. Harry M. Hull, Clerk] 


Browne Junior High School Parent-Teacher 
Association, et al.. 

Plaintiffs, 

V. 

Marion Wade Doyle, et al.. 
Defendants. 


Affidavit of Dr. Garnet C. WiUdnson in Opposition to Motibn 
for Preliminary Injunction and in Support of Defendants’ 
Motion to Dismiss. 

Personally appeared. Dr. Garnet C. Wilkinson, who be¬ 
ing first duly sworn, upon his oath deposes and says: 

I am First Assistant Superintendent of Schools of the 
District of Columbia in charge of Divisions 10-13 of the 
Public Schools System, which divisions encompass the col¬ 
ored schools. In this capacity, I am fully conversant with 
the situation concerning the enrollment, classes, and condi- 


i 
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tions of the Browne Junior BKgh School and other schools 
mentioned in the complaint and affidavits filed in the above 
entitled cause by the plaintiffs. I am also fully conversant 
with conditions in said schools and in the Public School Sys¬ 
tem generally, as they have existed for sometime past, and 
I am fully conversant with the investigations and actions of 
the Board of Education in connection with said schools. 

As of the early part of December, 1947, Dr. Hobart M. 
Coming, Superintendent of Schools of the District of Co¬ 
lumbia, caused a reexamination to be made of the facts con¬ 
tained in a report made by him to the Board of Education 
on May 21,1947 in connection with conditions in the Browne 
Junior High School, I assisted in the preparation of the 
report of May 21, 1947 and in the revision thereof in the 
early part of December, 1947. Some of the material in this 
affidavit is taken from said report as revised. 

Various factors contribute to the overcrowded condition 
at the Browne Junior High School. The schools of the 
District of Columbia are divided into thirteen divisions. 
Divisions 1-9 embrace the schools for white pupils and Divi¬ 
sions 10-13 embrace the schools for colored pupils. 

The enrollment of Browne Junior High School has 
76 steadily increased for a number of years by reason of 
increases in population among colored children in 
the District of Columbia, by shifts in the population of col¬ 
ored children from one city area to another, by the fact that 
constmction of new schools was impossible during the 
period of the recent war, and by the fact that, since the war, 
constmction costs have considerably increased so that con¬ 
stmction of new schools already authorized has had to await 
the appropriation of additional funds by Congress. 

Upon my recommendation in September of 1941, when 
the expected enrollment at Browne June High School ex¬ 
ceeded the capacity of that school by 640 pupils, the Board 
of Education adopted a program suggested by me of con¬ 
ducting classes in that school on a double-shift basis. The 
double-shift schedule has been in effect at Browne Junior 
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High School since that time and until February 2, li948. 
Also, since that time, enrollment at the school has fur^er 
increased. 

A further study of conditions at this school has been made 
by me, and under my direction, by other oflScers of the public 
schools of the District of Columbia for a number of months. 
As of November of 1947, the enrollment in Browne Juiiior 
High School was 1826 pupils, all of whom were attending 
school on a double-shift basis. It is anticipated, by care¬ 
ful analysis of all pertinent facts and conditions available, 
that the enrollment at Browne Junior High School will con¬ 
tinue to increase. The following figures have been compiled 
of expected enrollments in the next two years. By Febhi- 
ary 1948,2144; by September 1948, 2402; by February 1949; 
2436; by September 1949, 2550. Browne Junior High 
School has an enrollment capacity of 888 pupils. Accord¬ 
ingly, by February of 1948, it will be 1256 pupils over capac¬ 
ity, by September 1948, it will be 1514 pupils over capacity, 
by February 1949, it will be 1548 pupils over capacity, ahd 
by September 1949, it will be 1662 pupils over capacity. I 

The Superintendent of Schools and the Board of Educa¬ 
tion were faced not only with the problem of a double-shift 
schedule at the Browne Junior High School, but wiith 
77 the possibility and probability of a triple-shift sched¬ 
ule to take care of the anticipated enrollments. | 

Congress has authorized the Commissioners to contract 
for the construction of the Kelly Miller Junior High School 
at a cost not to exceed one million eight hundred eight thou¬ 
sand dollars, which, when completed, will completely elin^- 
nate double-shift schedules of instruction in the area serv^ 
by the Browne Junior High School and will completely 
eliminate the use of buildings not specially constructed for 
junior high school instruction. A satisfactory bid for the 
construction of this school was received, a contract has been 
drafted and executed by the Commissioners of the District 
and the Superintendent of Construction directed the con¬ 
tractor to commence building operations on February 2, 
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1948. Steps have been taken to cause the removal of occu¬ 
pants of some of the buildings now on the site. It is anti¬ 
cipated that the construction of the building will require 
about eighteen months and that it will not be ready for 
occupancy before September of 1949 or possibly February 
of 1950. 

Because of all of these facts, it became apparent to me, 
and to the Superintendent of Schools, that some temporary 
arrangement would have to be made to take care of the 
junior high school pupils in that area. A complete study 
was made of the possibilities of the temporary transfer of 
certain school buildings from Division 1-9, which encompass 
the white schools in the Public School System, to Divisions 
10-13. Careful consideration was given to the transfer of 
the Eliot Junior High School, now a school for white chil¬ 
dren, for use by colored children. After such careful study, 
it was found to be impractical, and practically impossible, 
to make this change. A report on this contemplated change 
was made by Dr. Lawson J. Cantrell, Associate Superin¬ 
tendent of Schools in charge of junior high schools in Divi¬ 
sions 1-9, in which the reasons why this transfer could not 
be effected were pointed out. The Eliot Junior High School 
had an enrollment in November of 1947 of 771 pupils and, 
as of January 28,1948, an enrollment of 778 pupils. This 
enrollment requires the use of 25 classrooms, 3 manual arts 
rooms, 3 home economics rooms, and one gymnasium. 
78 Transfer of these pupils to Eastern High School 
(also for white pupils) could not be accomplished be¬ 
cause Eastern High School had only 12 classrooms avail¬ 
able and, because the same were being used by high school 
pupils, it did not have available any of the other types of 
necessary rooms mentioned. 

I am advised by school officials in charge of Divisions 1-9 
that the anticipated enrollment in the Eastern High School 
for February, 1948 is approximately 100 students more than 
those enrolled during the Fall term of 1947. In addition 
to this anticipated increase, overcrowded conditions in the 
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Anacostia High School (a white school) will probably; fur¬ 
ther increase enrollment at the Eastern High School, so jthat 
the use of that school in whole or in part by Eliot Ji^nior 
High School pupils caimot possibly be accomplished. ; 

The possibility of transfer of pupils of Eliot Junior High 
School to other white junior high schools was found tb be 
infeasible because, of the three which were within geo¬ 
graphic proximity, two had enrollments beyond their capac¬ 
ity, and the third was housed in the old Eastern High School 
building, had inadequate cafeteria and gymnasium facili¬ 
ties, had practically no assembly hall or playground facili¬ 
ties and, at best, could accommodate only about 150 of !the 
778 pupils enrolled at Eliot Junior High School. 

The suggestions for the transfer of the students of Ithe 
Eliot Junior High School to other buildings and the transfer 
of the Eliot building to Divisions 10-13 was made by several 
groups and representatives of parents of Browne Junior 
High School pupils, was separately studied on several occa¬ 
sions by the Superintendent of Schools, by other school offi¬ 
cials, by the Committee on Buildings and Grounds of the 
Board of Education and by the Board of Education itself 
and was found to be infeasible. I concurred in these 
findings. I 

In November, 1947, the only feasible arrangement which 
could be worked out as a temporary expecKent was the 
transfer of the Blow and Webb Elementary Schools frbm 
Divisions 1-9 to Divisions 10-13, the transfer of the pupils 
from those two schools to other white elementary schools, 
and the establishment of a white elementary school m 
79 the vacant classrooms at the Eastern High Schobl. 

Such a plan was carefully studied by me, by the 
Superintendent of Schools, by other officers of the Public 
School System, by the Buildings and Grounds Committee 
of the Board of Education, and by the Board of Education 
itself. Public hearings were held and all of the objections 
of parents of pupils of the schools involved were noted, 
analyzed, and weighed. It was concluded by me, by the 
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Superintendent of Schools, by other ofiScials of the Public 
School System, and by the Board of Education that the 
advantages to be gained for the pupils of the Browne Junior 
B^gh School in the temporary use of the Blow and Webb 
Schools far outweighed any inconveniences or other con¬ 
siderations which might result. 

The Board of Education approved the transfer of the 
Blow and Webb Elementary School buildings to Divisions 
10-13, the transfer of the white pupils was made to other 
schools, desks and other equipment for laboratory work 
suitable for children of junior high school age were substi¬ 
tuted in those buildings, and 1150 of the pupils of the 
Browne Junior High School were assigned to commence use 
of the Webb and Blow buildings on December 1, 1947. A 
number of additional teachers were assigned to the Browne- 
Blow-Webb group so as to afford to all except 676 pupils a 
full single-shift schedule of classes. The maximum number 
of pupils that could be placed on a single-shift schedule by 
this arrangement was 1150. 

With the exception of the 676 pupils still on a double-shift 
basis at Browne Junior High School, the arrangement 
effected as a result of these changes was briefly as follows: 

One group of pupils reported at 9:00 A.M. at the Webb 
building, another group of pupils reported at 9:00 A.M. at 
the Blow building, and a third group of pupils reported at 
9:20 A.M. at the Browne building. Those who reported to 
the Webb and Blow buildings received education in aca¬ 
demic work imtil approximately the noon hour when they 
transferred to the Browne for luncheon and for manual arts, 
fine arts, gymnasium and other non-academic work until the 
close of the school day. Those pupils who reported in the 
morning at the Browne building received non-aca- 
80 demic instruction and their luncheons at that build¬ 
ing, after which they transferred to the Webb and 
Blow buildings for academic education. Each class period 
was forty-five minutes in length and the pupils actually re¬ 
ceived in each academic subject a total of 225 minutes of 
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academic instruction per week. As opposed to this, all Other 
pupils in all of the junior high schools on a single-shift basis 
throughout the city in both Divisions 1-9 and 10-13 receive 
in each academic subject only 160 minutes of instruction per 
week. There was some difference in the educational oppor¬ 
tunity between the single-shift program in the BroFne- 
Webb-Blow group and other single-shift schools, however. 
In other single-shift schools, the pupils have the opportihiity 
for 60 additional minutes per week of supervised stud^ as 
distiniguished from classroom instruction. In addition, 
they have the opportunity of one period per day for ^d- 
ance and counseling and other homeroom activities. -The 
pupils in the single-shift program in the Browne-W^bb- 
Blow group, accordingly, received 65 minutes per week niore 
classroom instruction in each academic subject than the 
pupils in any other junior high school in the District of 
Columbia and had an advantage over all other pupils in ihat 
respect, but did not have the opportunity for supervised 
study, guidance and counseling and homeroom activities. 

It was contended that this arrangement subjected ithe 
pupils of the Browne-Webb-Blow group to additional traffic 
hazards by reason of having to cross Penning Road. This 
contention was given careful consideration by the Superin¬ 
tendent of Schools and me and the Committees of the Board 
of Education and the Board itself. We concluded that the 
pupils of this group who live south of the center line! of 
Penning Road and who constituted a sizeable proportion! of 
the pupils in the Browne-Webb-Blow group were not sub¬ 
jected to additional traffic hazards by reason of the arrange¬ 
ment. With respect to the other pupils, however, thatj is 
those living north of the center line of Penning Road, there 
was the possibility that they would make a crossing lof 
Penning Road which they otherwise might not have had to. 
This was one of the inconveniences which was weighed 
against the advantages gained by the use of the Bl^w 
81 and Webb buildings. 

At a public hearing called by one of the commit- 
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tees of the Board of Education while this problem was being 
considered, it was suggested that the furnaces of the Webb 
and Blow schools were in dangerous condition. Notwith¬ 
standing both of those school buildings were then being 
used by white pupils with no apparent iU effects, a thorough 
examination and test of the furnaces and boilers was made 
by representatives of the District Repair Shop, the Health 
Department of the District of Columbia, and officials of the 
school system, including members of the Board of Educa¬ 
tion. Thorough tests for the presence of carbonmonoxide 
gas from the heating system was made by testing devices 
furnished by the United States Bureau of Standards. All 
of the tests were negative in result and the furnaces and 
boilers were declared by the Repair Shop and Health De¬ 
partment representatives to be in perfectly safe condition. 
School officials and members of the Board of Education 
were advised, as a result of the investigation and testing of 
the furnaces by the Head of the District Repair Shop, that 
such repairs thereto as might possibly become necessary 
during the current heating season could be taken care of. 
Neither the Blow school building nor the Webb school build¬ 
ing nor any other school building mentioned in the complaint 
or in this affidavit has ever been condemned as alleged in 
the complaint. 

On January 6,1948,1 submitted the following memoran¬ 
dum to the Superintendent of Schools: 

‘‘This office has given thoughtful consideration to the 
organization of classes for the second semester of the 
current school year for junior high school pupils in the 
area now being served by the Browne-Blow-Webb and 
Thomas Schools, and submits a report and a recom¬ 
mendation with reference thereto. 

Report 

“According to the latest statistical records on enroll¬ 
ment there will be on February 1,1948, approximately 
2144 pupils of junior high school classification in the 
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area East and West of the Eastern Branch of th^ Po¬ 
tomac River which is now being served by the Bro^e- 
Blow-Webb Junior High School and the junior high 
school unit at the Thomas Elementary School. 

^‘The records further show that on February 
82 1,1948,170 pupils will be transferred by promo¬ 

tion from the Browne Junior High School tq tilie 
senior high schools, and that 257 6B elementary pupils 
will be transferred by promotion to 7A junior Mgh 
school classification in the Browne-Blow-Webb-Thotoas 
area as follows: I 


*From 6B Elementary 

to 7A Junior High | 

School 

Pupils 

Carver 

22 1 

Lovejoy 

22 j 

1 

Merritt 

133 i 

Pierce 

12 

Thomas 

31 

Young 

37 


Total 257 


“Our study reveals that the 2144 junior high school 
pupils accre^ted to the Browne-Webb-Blow-Thoinas 
area can be accommodated during the second semester 
of the current school year on a full-day instructional 
basis ! 

i 

“1. By using the Blow and Webb buildings as an¬ 
nexes (self contained, except as to the facilities 
for assembly hall, cafeteria, and gymnasiunis) 
to the Browne Junior High School. j 

I 

“2. By continuing the use of a portion of the Thomas 
Elementary School as a junior high school uhit 
(self contained, except as to facilities for asseijn- 
bly hall, cafeteria, and gymnasium) 

i 

“3. By using a portion of the Merritt School asia 
junior high school unit (self contained, except 
as to cafeteria) 


i 
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** Under this plan the 2144 junior high school pupils 
would be distributed as follows: 


School 

Thomas 

Merritt 

Blow 

Webb 

Browne 


Pupils 

282 

330 

240 

240 

1052 


Total 2144 


‘‘It will be necessary to allot rooms in the buildings 
concerned as follows: 


Buildings Classrooms Shops 

Blow 6 2 

Webb 6 2 

Merritt 8 3 

Thomas 6 2 


“In the foregoing table, general science rooms 
83 are counted as regular classrooms. 

**The Blow and Wehh Schools 

“It is to be regretted that the absence of assembly 
halls, cafeterias and g 3 rmnasiums in the Blow and 
Webb Schools will require the curtailment of some of 
the socialization activities of the junior high school 
program, but there is every reason to believe that the 
other cardinal features of the junior high school pro¬ 
gram can be worked out satisfactorily in these build¬ 
ings. Moreover, if the plan herein outlined is author¬ 
ized, there will be no further reason for pupils using 
the Blow and Webb buildings to complain of the dis¬ 
tances they are now required to walk to reach the 
Browne Junior High School for instruction in non- 
academic subjects. Pupils will remain at Blow and 
Webb all day, except that they may be permitted to 
report to the Browne Junior High School building oc¬ 
casionally for assembly purposes. The program in 
Health, Physical Education and Safety at Blow and 
Webb will be confined to calisthenics and health instruc- 
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tion within the buildings during inclement weather, 
and to physical training exercises on the playgroiinds 
during good weather. Pupils will either have to bring 
their lunches to school or purchase lunch from! the 
neighborhood stores. Provision can be made for I the 
delivery of milk at Blow and Webb to supplement pupil 
lunches. I 

*^It should be understood that this proposed program 
at Blow and Webb provides for the pupils concern^ a 
full-day junior high school program between 9i;00 
o’clock, A.M., and 3:00 o’clock P.M., without the pres¬ 
ent requirement of having to walk back and forth daily 
to the Browne Junior High School. I 

*^The Merritt School i 

“There is a small assembly hall at the Merritt Schbol 
which can be used both for assembly purposes and for 
instruction in Health, Physical Education and Safety. 
There is, however, no cafeteria at Merritt. j 

“The Merritt School building was constructed dur¬ 
ing the war to accommodate a combination elementaiy- 
junior high school organization. Twenty-four rooms 
in this building are now being used to accommodate 
elementary school pupils. 

“The plan for the second semester of the current 
school year involves the transfer of 11 classes of ele¬ 
mentary pupils from the Merritt School to the Richard¬ 
son School which will be ready for occupancy on Or 
about February 15, 1948, and the use of the 11 rooihs 
thus vacated at Merritt to accommodate 330 pupils Of 
junior high school classification. I 

i 

**The Thomas School | 

“The Thomas School since its occupancy in Septem¬ 
ber 1946 has been used to accommodate elementary and 
junior high school classes, and will be able to continue 
to operate this combination program until the Miller 
Junior High School building is ready for occupancj!’. 
Cafeteria, assembly hall, and gymnasiums are not 
available at Thomas. The program will be similar tb 
that suggested above for the Blow and Webb Schools. 


I 
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**The Browne Junior High School 

84 “By this plan approximately 1052 pnpils will 
be assigned to the Browne Junior High School 
building. While the minimum capacity of this build¬ 
ing is 888 pupils, past experience reveals that, by using 
every classroom each hour daily, approximately 1300 
pupils can be accommodated at Browne on a single¬ 
shift program. 

** Contingency 

“Attention is directed to the fact that this plan can¬ 
not be put into operation until the Richardson School, 
which is now under construction, is ready for occu¬ 
pancy, the date being approximately February 15, 
1948. 

“The new Richardson school is a 16-room building, 
and will be used to house 11 classes from the Merritt 
School and 5 classes from the Smothers School. By 
this arrangement part-time for 10 classes at the 
Smothers Elementary School will be eliminated. 

Summary 

“The foregoing plan, if approved by the Superin¬ 
tendent and the Board of Education, will eliminate 
part-time instruction at the Browne Junior High 
School, will place all pupils of junior high school classi¬ 
fication in the area under consideration on a full-day 
instructional basis, and will eliminate part-time instruc¬ 
tion for the 10 classes in the Smothers Elementary 
School. 

** Recommendation 

“It is recommended that the Superintendent of 
Schools and the Board of Education authorize this office 
to inaugurate the foregoing plan for the accommoda¬ 
tion on a full-day instructional basis of pupils of junior 
high school classification in the Browne-Blow-Webb, 
Thomas, Merritt, area as hereinbefore outlined, for the 
second semester of the current school year, effective 
February 2,1948, or as soon thereafter as may be found 
to be practicable, depending upon the occupancy date 
of the Richardson School. 


Subsequent to the filing of this report it was found tlhat 
the Richardson School would be available for use during the 
week of February 2, 1948. The Superintendent concurred 
in my recommendation and the same was approved unan¬ 
imously by the Board of Education. The plan so farl as 
Browne Junior High School pupils is concerned was put 
into effect on February 2,1948. i 

Under this plan, with exceptions hereinafter noted, ouly 
seventh grade pupils will use the elementary school build¬ 
ings (Blow-Webb, Thomas and Merritt); and eighth and 
ninth grade pupils will be housed in the Browne building 
itself. These four buildings will have shops that will afford 
normal shopwork to these seventh grade pupils as tHey 
would normally receive if housed in a building cpn- 
85 structed for junior high purposes. They will receive 
instruction in music, art, home economics and shop- 
work within the buildings in which they will be housed as 
prescribed by standard curricula in all junior high schools. 
Typewriting is not prescribed on the curriculum for seventh 
grade or eighth grade pupils. The one exception, here^- 
before noted, is that, under this plan, it will be necessary 
to house three 8-A classes in one of the elementary schdol 
buildings. By design, these classes are constituted only pi 
girls. All facilities necessary for their instruction in the 
standard curriculum for girls in an 8-A class will be avail¬ 
able for them in the building. i 

Double-shift schedules and the use of school buildings not 
constructed for the particular purpose for which they were 
afterwards used are not new in Washington, D. C., nor have 
they been confined either to Divisions 1-9 or to Divisions 
10-13. Four high schools in Divisions 1-9 operated on 
double-shift schedules as follows: 


Name of School 
Central High School 
Western High School 
Eastern High School 
Anacostia High School 


Average Yearly 
Year Enrollment \ 
1921-1926 3,322 

1920-1925 965 

1931-1938 1,060 | 

1938-1943 1,699 
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Besides the Browne Junior High School, which has been 
on a double-shift program since 1941, the Randall Junior 
High School in Division 10-13 with an average yearly en¬ 
rollment of 1,390 was on a double-shift program from 1942 
to December 1, 1947. 

Periodically, elementary as well as junior high schools 
have been forced to operate on double-shift schedules. As 
of January, 1948, approximately 900 elementary school pu¬ 
pils in the white schools were attending on a double-shift 
schedule, approximately 1,840 elementary school pupils in 
the colored schools were attending on a double-shift sched¬ 
ule, and about 675 colored junior high school pupils were 
on a double-shift schedule. The program put into effect on 
February 2, 1948 has completely eliminated a double-shift 
schedule in the Browne Junior High School, and in conse¬ 
quence, all junior high schools in the entire school system 
are on a full-day, single-shift schedule. 

Over the years, to afford substantially equal educa- 
86 tional opportunity to all pupils and to accommodate 
shifts and changes in population, buildings have been 
used as junior high schools, vocational high schools and 
senior high schools, for both white and colored pupils, which 
were not constructed for the purpose for which they were 
afterwards used. Examples are the following: 

White Schools, Divisions 1-9 

1. In 1923 Columbia Junior High School occupied the old 
Central High School built in 1883 and continued to use it 
until 1931 when the Columbia Junior High School became 
the Eliot Junior High School, and moved to the new build¬ 
ing. The old school had no cafeteria and a very small gym¬ 
nasium. 

2. The old Central High School was occupied by the Bell 
Vocational EKgh School (formerly the Abbot Vocational 
School) when Columbia Junior High vacated it in 1931, and 
still remains so occupied. 



3. The Abbot Vocational School (now the Bell Vocational 
School) was first housed in the Abbot elementary school 
which was abandoned in 1931. This school was without 
cafeteria, assembly hall, or gymnasium and had improyised 
shops. - i 


4. Hine Junior High School was established in 1923 iii the 
combination of an old elementary school and the old Eastern 
High School and continues to use these buildings. There is 
a small gymnasium and small assembly hall. 


5. Jefferson Junior High School started in 1924 in the 
old Jefferson elementary school. There was no gymnasium, 
no cafeteria, no assembly hall. Shops were improvised for 
manual training, home economics, printing and wood^hop. 
The Jefferson Junior High School remained in this building 
until the new building was built in 1940. 


6. Powell Junior High School was established in 1935 in 
an elementary school which it still occupies and has jhad 
added to it an annex of another elementary school. The 
school first started with no gymnasium, no cafeteria, I im¬ 
provised shops and a small assembly hall. In 1935 the! ad¬ 
dition to the school added a small gymnasium for boys land 
a small gymnasium for girls. Buildings are about half a 
block apart. 


7. The Paul Junior High School started in the Bright- 
wood elementary school and continued there from 1927 to 
1930 without cafeteria, gymnasium, or assembly hall, and 
had two improvised shops, one for home economics and one 
for manual training. In 1930 they went into the pew 
building. I 


8. Burdick Vocational High School occupied the Dennison 
elementary school in 1924 and remained there until 1939. 
There was no gymnasium nor assembly hall and shops were 
improvised. 

9. Chamberlain Vocational High School was established 
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in 1930 in the old Lenox and French elementary schools and 
remained there until 1939. The buildings were not equipped 
with gymnasium, cafeteria, assembly hall or regular shops. 

10. Stuart Junior High School was established in 1927. 
In the year 1933, and continuing to the present day, the Car- 
berry Elementary School Building a short distance from 
Stuart was taken over as an annex thereto. The Carberry 
Building has no gymnasium, no assembly hall and no 
cafeteria. 

87 Colored Schools, Divisions 10-13 

1. The Terrell Junior High School occupies the old M 
Street High School building which was originally built for 
a senior high school. When first occupied the building lacked 
gymnasiums. In 1934, new gymnasiums were constructed 
and occupied. At present the building has an inadequate 
cafeteria and assembly hall and no play space. To supple¬ 
ment the lack of classroom space the Terrell Junior High 
School occupied the Blake Elementary School building in 
February, 1942. 

2. The Shaw Junior High School occupies a building built 
for a senior high school, transferred from Divisions 1-9. This 
school has no gymnasium, and inadequate assembly hall and 
playground space. 

3. Eandall Junior High School occupies a building built 
for elementary school purposes. At the time of occupation 
it lacked gymnasium and assembly hall and had an inade¬ 
quate cafeteria. Beginning in 1925 five additions have been 
added to the Eandall Junior High School to provide gym¬ 
nasiums, assembly hall, classrooms, and shops. The first 
addition was built in 1925, the second, in 1932, the third in 
1936, and the fourth is now being constructed, which will 
take care of adequate cafeteria, additional classrooms and 
shops. 

4. The Cardozo High School although it occupies a build¬ 
ing built for business high school purposes and transferred 
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from Divisions 1-9, has only one gymnasimn, has a mj^ke- 
shift cafeteria, and inadequate assembly hall, and no Ath¬ 
letic field. Requests have been submitted by the Board of 
Education for a new building to replace the present Cardozo 
Business High School. ; 

5. The Armstrong Technical High School occupied the 
Twining Elementary School in 1946, as an overflow from ^e 
main building. This building lacks shop facilities and class¬ 
room facilities which are necessary for carrying on a tech¬ 
nical high school program. 

Note. The Board of Education has submitted requests 
for a new building to replace the present Armstrong Tech¬ 
nical High School. 

6. The Merritt School is occupied for junior high school 
purposes and elementary school purposes, jointly. Tins 
building was built for this dual purpose as a temporary 
structure during World War 11. It lacks a cafeteria. 

7. The Margaret Murray Washington Vocational Hi^h 
School started in a manual training center for elementaty 
schools. It was converted first to a vocational school and 
then to a vocational high school on the same site with the 
construction of a modern addition to take care of additional 
classrooms, shops and cafeteria. The building lacks an as¬ 
sembly hall and gymnasium. 

I 

8. The Blow-Webb, Bowen Elementary Schools were oc¬ 

cupied in December, 1947, as junior high school annexes tp 
the Browne and Randall Junior High Schools, respectiveljT. 
These buildings lack cafeteria, assembly haU and gym¬ 
nasiums. I 

9. The Thomas and Turner buildings were occupied in 
September 1946 by a combination elementary and junior 
high school. These buildings were built for elementary 
school purposes and lack assembly hall, cafeteria and gym^ 
nasiums. 
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A complete system of schools for both white and colored 
pupils is established in the District of Columbia with facili¬ 
ties, curricula, and instruction as nearly equal for both 
white and colored pupils as it is possible to effect the same 
within the powers and resources of school officials 
88 and the Board of Education. There is no great dis¬ 
parity between the ages of the buildings being used 
for white and colored pupils. Wilson Teachers College 
(white) and Miner Teachers College (colored) were erected 
in the same year. The average age of white senior high 
school buildings is 21 years, the average age of colored 
senior high school buildings is 30 years. The average age 
of white vocational high school buildings is 27 years, the 
average age of colored vocational high school buildings is 24 
years. The average age of white junior high school build¬ 
ings is 27 years. The average age of colored junior high 
school buildings is about 30 years. The average age of white 
elementary school buildings is 37 years. The average age 
of colored elementary school buildings is 43 years. 

The average age of the four elementary school buildings 
being used as annexes to the Browne Junior High School is 
only 23 years. 

The following tables list the construction items included 
in the 1948 D. C. Appropriation Act to eliminate double¬ 
shift schedules in Divisions 10-13 and also anticipated in 
the near future in Divisions 10-13. There are also shown 
in the tables the projects not related to double-shift sched¬ 
ules which were included in the 1948 budget estimates for 
Divisions 10-13. The tables also show which of the projects 
are now in the 1948 D. C. Appropriation Act and which ones 
failed to be approved. 
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To Eliminate Double-Shift Instruction 


Construction Approved Not Approved 

ir 


Walker- Jones 

X 

Miller Junior High 

X s 

Randall Junior High 

X 1 

Logan 

X 

Young (addition) 

X i 

Montgomery 

X 

Bimey 

X 1 

Crummell (addition) 

X ! 

Plans and Specifications 

j 

Armstrong 

X 1 

Payne 

X i 

Syphax 

X I 

Shaw 

X 1 

Sites 

j 

Syphax 

X 1 

Payne 

X 1 

i 

89 To Avoid Double-Shift Instruction Anticipated in the 


Near Future \ 

Construction 

Approved Not Approved 

Spingarn Senior High 

X 

Slow (completion) 

X i 

Terrell (new buildings) 

X I 

Nalle 

X 

Plans d Specifications 


Junior High in Anacostia X ! 

Stevens 

X i 

Garrison (addition) 

X i 

Sites 

1 

Cardozo 

X 1 

Garrison 

X 

Stevens 

X 


Items Not Related to Double-Shift j 

Construction Approved Not Approved 

Thomas (completion) X 

Plans S Specifications 
High School Stadium X 
(plans) (Dunbar) 

Sites 
Giddings 


X 
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The necessity for double-shift schedules and the nse of 
buildings not constructed for the purpose used is the result 
of several factors. An unpredictable growth of population 
by way of migration and by way of increased birth rate 
resulted in a marked increase in school population in Divi¬ 
sions 10-13 during the last ten years. In 1937 the enroll¬ 
ment in Divisions 10-13 was 34,625. In 1947 (as of May) 
the enrollment in Divisons 10-13 was 41,137. The net gain 
was 6,510, or 18.8%. For the same period, 1937-1947 (as of 
May), enrollment*in Divisions 1-9 fell by 8,172 pupils, or 
13.9%. Shifts in population from one city area to another 
lead to crowding in some buildings and to a reduction in 
enrollment in others. Although emergency measures such 
as the transfer of buildings from Divisions 1-9 to 
90 Divisions 10-13 are resorted to whenever possible, 
such measures cannot completely eliminate over¬ 
crowding. 

Populations in various city areas rise or decline accord¬ 
ing to changing developments in such areas. For example, 
the school population is expected to shrink in the area in 
which buildings are constructed by the Federal government 
and by the George Washington University; while the school 
population in another area has risen markedly since the con¬ 
struction of the Lincoln Heights Dwellings, a project of the 
National Capital Housing Authority. Such fluctuations in 
school population often result in overcrowding in certain 
schools and below-capacity use of other schools. These con¬ 
ditions are dealt witii by school authorities and the Board 
of Education in the best manner possible. When oyer¬ 
crowding occurs in any area, the Board of Education cannot 
take immediate action on its own to erect new schools. Ap¬ 
plication therefor must be made through the Commissioners 
to Congress for authorization to proceed. 

During the war years, new permanent buildings could not 
be erected because of the scarcity of labor and materials and 
because of a government order prohibiting new permanent 
construction. 
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The increase in the cost of construction has delayed hew 
construction since the war because of the necessity of secur¬ 
ing additional authorizations or appropriations, a process 
which requires time and involves uncertainties. An ex^- 
ple is the case of the Kelly Miller Junior High School here¬ 
tofore referred to, which will permanently relieve oyer¬ 
crowding of Browne Junior High School. The 1942 2>j C, 
Appropriations Act included money for the purchase of a 
site. The site was purchased. This Appropriations JAct 
also included a sum of money for the preparation of plans 
and specifications and authorized the Commissioners to edter 
into a contract for construction of the building at a cost hot 
to exceed eight hundred and seventy-five thousand dollars. 
The 1946 Appropriations Act made available two hundred 
and twenty-five thousand dollars for beginning construction 
and increased the authorization from eight hundred and 
seventy-five thousand dollars to nine hundred and eighty 
thousand dollars. The first Deficiency Appropriation A\ct, 
1946, increased the authorization to one million three hun¬ 
dred and fifty thousand dollars; the 1947 D. C. Appropria¬ 
tions Act increased the available money to start cpn- 
91 struction to six hundred forty thousand four htmdred 
and twenty-seven dollars, but the building could njot 
be commenced because the authorization of a million thrfee 
hundred and fifty thousand dollars was not sufficient to build 
the building. The 1948 D. C. Appropriations Act raised to 
one million eight hundred eight thousand dollars the author¬ 
ization to construct the building. As heretofore pointed out, 
a contract for this building has been let and construction 
ordered started. 

Similar situations existed in connection with the construc¬ 
tion (now under way) of an addition to the Eandall Junior 
High School (Divisions 10-13), and several elementary- 
schools contemplated for both white and colored pupils. 
Since 1937,13 additions and 8 new buildings have been coii- 
structed to eliminate crowding in Divisions 10-13, 

A proposal for the construction of a temporary building 


1 

I 
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to relieve the overcrowding at Browne Junior High School 
has been studied, and, upon the recommendation of A. G. 
Hutson, Director of Construction for the District of Colum¬ 
bia, Mr. Howard P. Safford, Associate Superintendent of 
Schools in charge of buildings and grounds, and me, as First 
Assistant Superintendent of Schools in charge of Divisions 
10-13, was dropped as infeasible because a temporary struc¬ 
ture could not be ready before September of 1948 or later 
and would save only about one or two semesters of school 
time while the cost thereof would be relatively high and un¬ 
justified. In addition, the construction of such a temporary 
building would endanger the construction of the Kelly Mil¬ 
ler Junior High School. 

As has been noted herein, under the plan effective Febru¬ 
ary 2, 1948, no junior high school children, either white or 
colored will be attending on a double-shift basis. Botli 
white and colored elementary school pupils will, in some in¬ 
stances attend school on a double-shift schedule. A num¬ 
ber of buildings in Divisions 1-9 and 10-13 have been, over 
the years, used for purposes other than those for which they 
were constructed and lacked some facilities in connection 
with such use, and at the present time there are elementary 
schools being used for junior high purposes in both the 
white and colored schools and, in such buildings, lack nor¬ 
mal gymnasium, assembly hall and cafeteria facilities. 

As one who has devoted 45^/^ years to the education 
92 of colored children in the District of Columbia, I do 
not believe that temporary deprivation of the few 
facilities noted herein for a limited number of pupils of 
Browne Junior High School, and that only until the Kelly 
Miller Junior High School is completed, is a denial of sub¬ 
stantially equal educational opportunity in the light of ex¬ 
isting conditions and the history of educational opportuni¬ 
ties both for white and colored children in the District of 
Columbia. 


/s/ Garnet C. Wilkinson. 
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Subscribed and sworn to before me this 4th day of Feb¬ 
ruary, 1948. I 

Evelyn H. Sandess, 

Notary Public, 

In and for the District of Columbi^. 

My commission expires November 14,1952. I 

[Seal] 
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In the District Court op the United States 
FOR THE District of Columbia 


Civil Action No. 322-48 
[Filed Feb. 4,1948. Harry M. Hull, Clerk] 


Browne Junior High School Parent-Teacher 
Association, et al.. 

Plaintiffs, 


V. 

Marion Wade Doyle, et al.. 
Defendants. 


Affidavit of Dr. Hobart M. Coming’ in Opposition to Motion 
for Preliminary Injunction and in Support of Defendants’ 
Motion to Dismiss. 


Personally appeared Dr. Hobart M. Corning, who, being 
first duly sworn, upon his oath deposes and says: 

I am Superintendent of Schools of the District of Colum¬ 
bia and one of the defendants in the above-entitled caujse. 
In my capacity as Superintendent of Schools, I am fully 
conversant with the situation concerning the enrollment, 
classes, and conditions of the Browne Junior High School 
and other schools mentioned in the complaint and affidavits 


I 

i 
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filed in the above-entitled cause by the plaintiffs. I am also 
fully conversant with the conditions in said schools and in 
the public school system generally and with the investiga¬ 
tions and actions of the Board of Education in connection 
with said schools. 

I have read the affidavit of Dr. Garnet C. Wilkinson hereto 
annexed, and, except for the last paragraph thereof, incor¬ 
porate herein by reference all that is set forth by Dr. Wil¬ 
kinson in his affidavit as part of this affidavit, just as if the 
same were fully incorporated over my signature. 

In addition thereto, the following facts are pertinent: 

The Board of Education of the District of Columbia pro¬ 
vides for equality of educational opportunity among white 
and colored children by expending school moneys propor¬ 
tionately for each group as required by law. 

The principle that school moneys should be ex- 
94 pended proportionately in Divisions 1-9 and Divisions 

10-13 is contained in Sec. 31-1112, D. C. Code, 1940 
Edition: 

“Peopobtionate Amount of School Moneys to Be Set 
Apaet fob Colobed Schools 

‘‘It shall be the duty of the proper authorities of the 
District to set apart each year from the whole fund 
received from all sources by such authorities applicable 
to purposes of public education in the District of Co¬ 
lumbia, such a proportionate part of all moneys re¬ 
ceived or expended for school or educational purposes, 
including the cost of sites, buildings, improvements, 
furniture and books, and all other expenditures on ac¬ 
count of schools, as the colored children between the 
ages of 6 and 17 years bear to the whole number of 
children, white and colored, between the same ages, for 
the purpose of establishing and sustaining public 
schools for the education of colored children; and such 
proportion shall be ascertained by the last reported 
census of the population made prior to such apportion¬ 
ment, and shall be regulated at all times thereby. (E. S., 
D. C., § 306, June 11, 1878, 20 Stat. 107, ch. 180, § 6; 
June 20,1906, 34 Stat. 316, ch. 3446, § 2.) 
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Expenditures of school moneys as planned for the Fiscal 
Year 1947 show that the Board of Education provided jfor 
equality of educational opportunity among white and col¬ 
ored children as required by law, and did, in fact, go |be- 
yond the minimum requirements of the law in its effort to 
improve educational opportunities for colored children, j In 
planning the 1947 fiscal year expenditures, after deduction 
of an amount common to all divisions, 55.73% was allocated 
for the education of white children, who comprise approxi¬ 
mately 66% of the children of school age in the District! of 
Columbia according to the 1940 census, while 44.27% was 
allocated to be spent for the education of colored children, 
who comprise approximately 34% of the children of school 
age according to the 1940 census. In the 1948 budget esti¬ 
mates 56.3% of the expenditures were allocated to Divisions 
10-13. I 

While the number of white and Negro children in the Dis¬ 
trict of Columbia between the ages of 6 and 17, accordihg 
to the 1940 census, is approximately 66% white and 
95 34% colored, five elementary schools for colored wefe 

constructed since 1940, while only six such schools 
were constructed in the same period for white pupils. It 
is obvious that the Board of Education is using available 
funds in a fair and equitable manner as required by law for 
the education of the colored children. 

It is the policy and the duty of the Board of Education to 
utilize building facilities which are available. Through the 
natural process of shifting and increasing population, it 
happens that, on occasion, buildings are available in Divi¬ 
sions 10-13 which can be released for use in Divisions 1-9. 
Similarly, it develops that buildings originally planned fo^ 
use by Divisions 1-9 can be made available for use by Divi¬ 
sions 10-13. Between 1926 and May of 1947, 10 buildings 
were transferred from Divisions 1-9 to Divisions 10-13; and 
2 buildings from Divisions 10-13 to Divisions 1-9. Subset 
quent to that, several other buildings were transferred froni 
Divisions 1-9 to Divisions 10-13. In order to partly elimi+ 
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nate double-shift classes caused by overcrowding in the 
elementary schools and junior high schools in the latter divi¬ 
sions, such transfers were made. They were ordered only 
because of the emergency conditions existing and in no way 
affect the overall construction program for the schools in 
Divisions 10-13. 

I have been engaged in the education of both white and 
colored children in a number of cities throughout the United 
States for the past 30 years. I do not believe that the ar¬ 
rangements made by the Board of Education for the pupils 
of the Browne Junior High School and the temporary de¬ 
privation of the few facilities noted in Dr. Wilkinson ^s affi¬ 
davit for a limited number of such pupils, constitutes a 
denial to them of substantially equal educational opportuni¬ 
ties in the light of the facts that a temporary lack of facili¬ 
ties for both white and colored pupils has occurred in the 
public school system in the past for both white and 
96 colored pupils and that arrangements for the pupils 
of the Browne Junior High School and its annexes— 
Blow, Webb, Thomas and Merritt—are no different than 
those now being temporarily employed for white pupils in 
some of the junior high schools in Divisions 1-9 of the pub¬ 
lic school system. 

/s/ Hobart M. Corning. 

Subscribed and sworn to before me this 4th day of Feb¬ 
ruary, 1948. 

Evelyn H. Sanders, 

Notary Public, 

In and for the District of Columbia. 

My Commission expires November 14,1952. 

[Seal] 
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97 In the District Court of the United States 

FOR THE District of Columbia I 

j 

BROWNE JUNIOR HIGH SCHOOL i 
PARENT-TEACHER ASSOCIATION, et al., i 

Plaintiffs, 

V. I 

I 

MARION WADE DOYLE, et al.. 

Defendants. 

_ I 

I 

[Filed Feb. 14, 1948. Harry M. Hull, Clerk] , 


Civil Action No. 322-48. 


ANSWER TO MOTION TO DISMISS 

Come now the plaintiffs and move the Court to deny ithe 
Motion to Dismiss for the reason that the complaint states 
a good cause of action against the defendants, when con¬ 
sidered with the defendant’s affidavits and the plaintiffs’ 
exhibit attached hereto and made a part hereof. In sup¬ 
port thereof, the plaintiffs show: 

I 

1. Although it is anticipated that the enrollment I at 

Browne Junior High School will constantly increase j to 
1,662 pupils over capacity in September 1949, by the de¬ 
fendant’s own admission, the proposed Kelly Miller Junior 
High School which is planned to relieve the serious condi¬ 
tion now existing and expected to continue to exist in in¬ 
creasing intensity will not be ready for occupancy, even! if 
construction is begun immediately, until September 1949 
or February 1950. This plan for the future therefore dpes 
nothing to alleviate the present emergency. | 

2. A comparison of junior high school facilities in all di¬ 
visions where elementary school buildings are now beipg 
utilized shows, according to the defendants’ affidavits, that 

i 
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those provided for Negro pupils are still inferior to those 
provided for white pupils. With the exception of the Mer¬ 
ritt building which has a small assembly hall, no gymnasia, 
cafeterias, or assembly halls are provided for the Negro 
pupils but are available at the school situs for white pupils. 
The Stuart Junior High School annex is only a slight 
distance from the main building where these facilities can 
be used by all students. The Negro pupils, on the other 
hand, are relegated to the use of elementary buildings alone 
where, under the present arrangement, in the so-called “self- 
contained” units they are not and cannot be provided with 
the aforesaid facilities and, because of the distance between 
the buildings and the large number of students in- 
98 volved, access to these facilities at the Browne Junior 
High School building is impractical and impossible. 
This is especially true with respect to the three 8-A classes 
of Negro girls who are isolated in an elementary school 
building where it is impossible to provide a standard junior 
high curriculum and facilities. Obviously students in iso¬ 
lated, allegedly self-contained, scattered elementary schools 
cannot have full benefit of the junior high school socializa¬ 
tion activities, such as clubs, for example, having to be con¬ 
fined to association among the small group of students as¬ 
signed to each individual building, nor do they have the 
benefit of any curriculum selectives unless many or all in 
the particular building make the same choice, if any choice 
is available for the same reasons. 

3. According to the figures of the Board ^s statistician 
(See plaintiff’s Exhibits 1 and 2) there exist available sec¬ 
ondary school facilities sufficient to accommodate every 
junior and senior high school student now enrolled without 
the necessity of using elementary buildings, which are 
neither designed for nor adaptable to secondary use. 
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i 



Junior High 

Schools 

1 



Enrollment 
(Feb. 1948) 

Capacity 



Divisions 1-9 

9,996 

12,033 


2037 

Divisions 10-13 

8,913 

8,420 

+ 

493 

1 


Senior High Schools 


1 

j 

Divisions 1-9 

Enrollment 
(Feb. 1948) 

Capacity 


i 

10,544 

16,649 

-6105 

Divisions 10-13 

6,069 

3,732 

-1-1337 


Thus, both junior and senior high schools in Divisions |l-9 
can accommodate to the extent of 7,124 students the excess 
students (1830) enrolled in the secondary schools in Divi¬ 
sions 10-13. i 


4. Plaintiffs further show that a considerable number 
of the students enrolled in junior and senior high schools 
in Divisions 1-9 are non-residents of the District of Co¬ 
lumbia, as indicated by the following figures issued by the 
Board ^s statistician on December 18, 1946 and set forth 
more fully in plaintiffs^ Exhibit 3 attached hereto: | 

99 I 

Junior High Schools 


Tuition exempt 

Billed for tuition 

Div. 1^9 

581 

37 

Div. loilS 
113 i 

32 i 


618 

145 1 



Senior High Schools 



Tuition exempt 

Billde for tuition 

Div. 1-9 

1498 

123 

Div. loks 
38 i 

6 i 


1621 

44 



While there probably have been changes in the number of 
non-resident students enrolled in the District Schools, plain¬ 
tiffs aver that many are still enrolled, the exact number pf 
which is not available to the plaintiffs but is known to tlie 
defendants and is evidenced by the action commenced in 
this Court to enjoin their expulsion, of which suit this Couii 
may take judicial notice. ! 


I* 

! 
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5. Contrary to the allegation of the defendant Wilkinson 
that Eastern High School cannot possibly be used in whole 
or part by Eliot Junior High School students because of 
the anticipated increased enrollment at Eastern and Ana- 
costia High Schools (Divisions 1-9) in February 1948, the 
enrollment at Eastern High School decreased by 21 stu¬ 
dents and that at Anacostia High School decreased by 36 
students in February 1948. In fact, between November 14, 
1947 and February 4,1948, in divisions 1-9 the entire senior 
high school enrollment decreased by 333 students and the 
entire junior high school enrollment decreased by 126 stu¬ 
dents, whereas in divisions 10-13, during the same period, 
the enrollment in senior high schools increased by 389 stu¬ 
dents and the enrollment in junior high schools increased 
by 514 students. (Plaintiffs Exhibits 1 and 2). 

Further, with respect to the use by Eliot Junior High 
School students of Eastern High School, so that Eliot may 
be used by Browne Junior High School students to relieve 
the overcrowding, the defendants claim that though East¬ 
ern has a capacity of 2,726 students, Eliot and Eastern, 
with a combined enrollment in February 1948 of only 2,458 
students, cannot be accommodated together in Eastern be¬ 
cause it is alleged that there are not enough classrooms 
(though 12 are being used by elementary students 
100 from Blow and Webb Schools) nor are there the 
types of rooms needed at Eastern. This ex¬ 
cuse of the defendants for the failure and refusal to 
make available to secondary students in Divisions 
10-13 existing unused facilities in Divisions 1-9 is cer¬ 
tainly without justification and indicates an abuse 
of discretion and bad faith when the defendants are able 
to accommodate in every Negro junior and senior high 
school students in excess of the schools’ capacities, for ex¬ 
ample, as the defendant Wilkinson states, 1,300 at the 
Browne Junior High School building which has a capacity 
of only 888, whereas with perhaps one or two exceptions 
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I 


every junior or senior high school in Divisions 1-9 i^ op¬ 
erated with an enrollment under the building’s capacity. 

6. The defendants claim further that the only feasible 
arrangement is the present one, which deprives the plain¬ 
tiff pupils and others similarly situated of equal e^nca- 
tional opportunity and which constitutes a waste of plain¬ 
tiffs and other taxpayers’ money. The defendant Corning 
in a communication to the Board of Education on May 21, 
1947 stated: “The Board of Education and the school offi¬ 
cers are committed to a policy of providing adequate' and 
equivalent education for all children, and has used iand 
will continue to employ all means at their disposal to dim- 
inate unsatisfactory conditions wherever they occur ini the 
public schools of Washington, D. C.” and in his affidavit 
filed herein states: “It is the policy and duty of the Board 
of Education to utilize building facilities which are avail¬ 
able.” The specific suggestions was made by the plaintiffs 
that Eliot Junior High School students be transferred to 
Eastern High School and the excess Eastern High School 
students be transferred to other senior high schools! in 
Divisions 1-9 which, as of February 1948, could accommo¬ 
date over 4,000 additional students in addition to the njon- 
resident enrolled students, thus allowing the Browne Juriior 
High School students assigned to elementary school budd¬ 
ings also to enjoy secondary school facilities, and thereby 
utilizing available building facilities to eliminate now ,an 
unsatisfactory condition of inequality, in keeping 
101 with the Board’s averred policy. 

To this proposal the defendants have no valid An¬ 
swer. In contrast to the otherwise lengthy irrelevant histori¬ 
cal discussion, in one short paragraph on page 4 of the de¬ 
fendant Wilkinson’s affidavit the proposal was found *^m- 
feasible” but no facts are stated in support thereof. The 
plaintiffs aver that the only logical conclusion to be drawn 
is that the defendant’s failure to adopt this proposal or to 
make available to Divisions 10-13 any other secondary 
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building in Divisions 1-9 wbicb is not being used to capacity, 
by transferring to other schools in Divisions 1-9 students 
enrolled at Eastern, if necessary, is due to their unlawful 
and willful purpose and plan to maintain said schools for 
the use and benefit of students in Divisions 1-9 and to deny 
their use and benefit to students in Divisions 10-13 solely 
on account of their race and color; and that the defendants 
will continue to do so unless they are compelled to make 
use of immediately available secondary facilities in Divi¬ 
sions 1-9 in an equitable and lawful manner. The plaintiffs 
further aver that the defendants have, and are at the pres¬ 
ent, consistently following a practice of alloting school 
buildings between the divisions in such a manner to ensure 
that white students are not packed into schools in excess 
of the building capacities and thus may have full benefit 
of the building facilities, in accordance with the planned 
building use. This is shown by the Board’s statistician’s 
figures of enrollments and capacities as follows: 





Junior High Schools 


Div. 

Div. 

1-9 

10-13 

Enrollment 
Feb., 1U8 
10,177 
8,934 

% of Total 
Enrollment 
53.4 

46.6 

Capacity of 
Buildings 
12,033 

6,510 

% of Total 
Capacity 
64.9 
35.1 




Senior High Schools 


Div. 1-9 
Div. 10-13 

Enrollment 
Feb., 1948 
10,544 
5,069 

% of Total 
Enrollment 

67.6 

32.4 

Capacity of 
Buildings 
15,649 

3,732 

% of Total 
Capacity 

80.8 

19.2 


The result is that every Negro senior and junior high school 
is operated over capacity and every white senior and junior 
high school is operated under capacity except in a few in¬ 
stances, but these few excess students can well be ac- 
102 commodated in other schools where many vacancies 
exist. As an example of the defendants deliberate pol¬ 
icy of discrimination against Negro students, the defendant 
Wilkinson states on page 3 of his affidavit, in defense of the 
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defendant’s position that Eliot and Eastern students camiot 
use Eastern together, that the Eliot enrollment of i778 
pupils requires the use of 25 classrooms, 3 manual arts 
rooms, 3 home economics rooms and 1 gymnasium; but on 
page 10 he states that 1300 Negro students can be accom¬ 
modated at Browne, a building with a capacity of only 888, 
yet this building consists of only 23 classrooms, 3 home 
economics rooms, 3 manual arts rooms, and 1 gymnasium. 

In a communication to the Board on January 7,19481the 
defendant Coming sets forth his specious reasons in oppo¬ 
sition to the proposal of transferring Eliot students! to 
Eastern and transferring Eliot Junior High School to di¬ 
visions 10-13 as follows : 

“2. A proposal has also been made that the Eastern 
High School be transferred from Divisions 1-9 to di¬ 
visions 10-13. In connection with this proposal jthe 
officers are unanimously of the opanion that it is not 
possible. Furthermore the officers agree that the trans¬ 
fer of any major building such as a junior high school 
or a senior high school from Divisions 1-9 to divisions 
10-13 would result in the following unfavorable con¬ 
ditions : ; 

a. Race tensions in Washington would be seriously 
increased. 

b. Each junior and senior high school in Divisions 
1-9 serves a distinct area of the city and is there¬ 
fore necessary within the established policy jof 
the Board of Education for the operation of the 
entire school system. 

c. Each secondary school has its traditions and!is 
ardently supported by alumni, parents, and stu¬ 
dents, all of whom would vigorously protest the 
transfer of their school. 

d. The Board of Education would then be faced with 
the opposition of two racial elements instead pf 
one, and it is quite likely that the opposition would 
grow to such an extent that it would result in 
marked antagonism of one race against the otherJ ’ ’ 


I 
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With regard to a, c, and d it is obviously beyond the par- 
view of a school official to deny the nse of existing available 
facilities because of his speculation as to what community 
sentiment may be. Further, it is the Board’s duty to 
103 provide equal education and not to determine policy 
with a view to pleasing adults who have had the bene¬ 
fits of a satisfactory education. With regard to *‘b” every 
defendant in this case knows this statement is no defense 
when the well known fact is that in Divisions 10-13 every 
student must travel to Northwest Washington to attend 
senior high school and every junior high school student liv¬ 
ing in Southeast must travel to another area of the city to 
attend school, whereas secondary schools are available in 
every section of the city to students of both levels in Divi¬ 
sions 1-9. 

The defendant Coming continued: 

‘*3. The transfer of a major secondary school build¬ 
ing would inevitably jeopardize the school building 
program for Divisions 10-13. 

a. Although the contract has been let for the con- 
stmction of the Kelly Miller Junior High School 
it could be argued that were another junior or 
senior high school now made available, the Kelly 
Miller Junior High School would not be needed 
for Divisions 10-13. 

b. Since the immediate need for the use of a senior 
high school is for temporary relief of the Browne 
Junior High School, and since upon the comple¬ 
tion of the Miller Junior High School in eighteen 
to twenty-four months from now this need will 
be permanently met,—^the use of the transferred 
senior high school by Divisions 10-13 would un¬ 
doubtedly be permanent and would result in dras¬ 
tics changes in the building program for senior 
high schools for Divisions 10-13. 

(1) The new Cardozo High School would not 
be needed. 
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i 


(2) The result might be to place the Cardoso 

High School for the second time in a schopl 
transferred from Divisions 1-9. I 

(3) The construction of Spingam High Schopl 
would be indefinitely delayed. 

i 

c. If the approved plan to house the Bell Vocational 
High School in the Central High School were to 
be abandoned it would necessitate a return ijo 
the plan of constructing a new Bell Vocational 
High School on the site at Sixth and Florida 
Avenue, N.W., originally acquired for that pur¬ 
pose, but more recently transferred to Divisions 
10-13, for the construction of a new Armstrong 
High School, and would, of course, seriously de¬ 
lay the construction of a new Armstrong High 
School which is now an imperative need, and it 
would seriously delay the availability of the pres¬ 
ent site of the Bell Vocational High School, 7th 
and 0 Streets, N.W., for the construction of the 
Shaw Junior High School. 

d. Should the transfer of a secondary school be made 
at this time the oflScers would be obliged to revieyr 

the entire building program for the second- 
104 dary schools in Divisions 10-13, and make 
revised recommendations to the Board of 
Education, and the Board of Education would 
need to review its budgetary requests for new 
construction for Divisions 10-13. i 

e. Prom the above it is quite evident that the transf 
fer of a secondary school from Divisions 1-9 tP 
Divisions 10-13 would endanger the present pror 
posals for new buildings for Divisions 10-13, inf 
volving Cardozo, or Spingarn, or Armstrong High 
Schools, or a combination of these schools. 

4. The transfer of a junior or senior high school 
from Divisions 1-9 would violate the well established 
policy that school buildings should be located as conf 
veniently as possible to the group to be served. i 

a. The building program for the next several years 
is designed not only to supply an adequate num+ 
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ber of buildings but also to locate new buildings 
for all divisions where the student population 
lives. 

b. The transfer of a junior or a senior high school 
would violate this policy for the following rea¬ 
sons: 

(1) Since the relief now needed at Browne 
Junior High School is for students living East 
of the Anacostia River, they would not be prop¬ 
erly served by the transfer of a secondary 
school even more remote from the area of their 
residence. 

(2) Not only would such a transfer fail to serve 
^e Browne Junior High School within the area 
of residence but it would also leave areas of 
the city without high school facilities for Di¬ 
visions 1-9, and would therefore violate this 
policy of locating schools as close as possible 
to the residence of the students to be served. 

The Miller Junior High School to be located across 
the Anacostia River at 49th Street and Washington 
Place, N.E., will be located in accordance with this 
policy in the area where the student population need¬ 
ing it lives and it will give permanent relief to the 
Browne Junior High School. 

5. Any transfer of a junior or senior high school 
would dislocate in Divisions 1-9 a far larger group of 
students than are affected by the use of tiie Blow and 
Webb Schools. 

Any such transfer probably would be accompanied by 
strife, contention, inconvenience, and danger to the building 
program and these risks would be incurred in order to meet 
a temporary situation which will be permanently corrected 
by the completion of the Miller Junior High School, con¬ 
tract for which was let on December 9,1947, at a contract 
price of $1,626,400.^^ 

That the above statements are no justification of the de¬ 
fendants’ failure to meet the present situation as shown 
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by the defendant Coming statement in his affidavit, page 3, 
that frequently transfers of school buildings have l^en 
made between the divisions in order to correspond with 
population shifts and that the transfers were made ‘^dnly 
because of the emergency conditions existing and in no way 
affect the overall constmction programs for ithe 


105 schools in Divisions 10-13.” 


The defendants’ affidavits do not touch the funda¬ 


mental question of use now of available space and thieir 
whole position is one of excuse and avoidance of the issue. 
Every suggestion made to the defendants has been countered 
simply with the unsupportable negative defense of ‘‘in¬ 
feasibility,” an abject refusal to make available existibg 
secondary buildings to students who are overcrowded I in 
Divisions 10-13, and their sole affirmative “solution” has 
been to assign secondary students in Divisions 10-13 need¬ 
lessly to scattered, isolated allegedly “self-contained” 
units in elementary buildings. The plaintiffs aver that the 
transfer proposed is feasible, is the best possible solution 
to the problem, and will correct some of the present exist¬ 
ing inequities; that the failure of the Board to carry opt 
the proposal or to make such other changes as will provide 
the relief plaintiffs are entitled to is a willful violation 
of its stated policy of employing all means at its disposal 
to utilize existing facilities and eliminate unsatisfactory 
conditions; that the defendants’ actions and failure to a<ft 
constitute a gross abuse of discretion, deny to the plain¬ 
tiffs due process of law and equal protection of the laws, 
in violation of their rights and the 5th Amendment of thb 
United tSates Constitution. I 


Lawson, McKenzie & Windsor, i 
2001 11th Street, N.W., i 
Attorneys for Plaintiffs. 



By B. V. Lawson, Jr. 
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'Certificate of Service 

Copy of the foregoing Answer to Motion to Dismiss and 
the attached Points and Authorities, mailed, postage pre¬ 
paid, this 13th day of February, 1948, to The Corporation 
Counsel, District Building, Attorney for Defendants. 

B. V. Lawson, Je. 


PLAINTIFP»S EXHIBIT 1 

106 [Filed Feb. 14,1948. Harry M. Hull, Clerk] 

PxmLic Schools of the District of Columbia 
School Administration Annex No. 1 
1730 R. Street, N.W. 

Washington 9, D. C. 

The following table shows the enrollments as of October 
9,1947 and the capacities as of 1946-1947 for the junior and 
senior high schools. Divisions 1-9 and Divisions 10-13. The 
capacities are being revised at the present time for 1947- 
1948. 


DIVISIONS 1-9 
JUNIOR HIGH SCHOOLS 


School 

EnroUTnent Cavaciiy 

School 

EnToUmerU 

Capacity 

Deal 

Eliot 

1,032 

765 

1,275 

918 

Landey 

Ma(^arland 

912 

796 

1,224 

1,193 

Gordon 

829 

1,163 

Paul 

1,149 

1,285 

Hine 

758 

912 

Powell 

571 

750 

Jefferson 

510 

750 

Stuart 

879 

885 

Kramer 

1,462 

1,101 

Taft 

640 

627 

SENIOR HIGH SCHOOLS 





Anacostia 

1,210 

1,032 

McKinley 

1,648 

2,607 

•Central 

1,538 

2,400 

Roosevelt 

921 

1,872 

Coolidge 

1,377 

1,694 

Western 

1,044 

1,460 

Eastern 

1,725 

2,726 

Woodrow Wilson 1,414 

1,858 


*Includes 501 veterans. NOTE: Powell Annex (Johnson Elementary) 

capacity 229. 

Stuart Annex (Carberry Elementary) 
capacity 245. 

DIVISIONS 10-18 
JUNIOR HIGH SCHOOLS 


School 

Enrollment 

Capacity 

School 

Enrollment 

Capaciiy 

Banneker 

947 

707 

Randall 

1,333 

1,089 

Browne 

1,836 

888 

Shaw 

1,466 

1,496 

Frands 

1.003 

846 

Terrell 

927 

678 

Gamet-Patterson 908 

811 






I 

I 


There are also 248 pupils housed in the Thomas Elementary School and 368 
pupils housed in the Ihimer Elementary School. 

SENIOR HIGH SCHOOLS I 

Armstrong 1,899 1,077 

Cardozo 1,680 1,040 | 

Dunbar 1,651 1,615 I 

Armstrong’s enrollment includes 156 veterans. 

NOTE: Terrell Annex (Blake Elementary) capacity 229. 

Armstrong portables—capacity 140. 

Office of the Statistidain 
November 14,1947 

PLAINTIFFS* EXHIBIT 2 | 

107 [Filed Feb. 14, 1948. Harry M. Hull, Clerk|l 

Public Schools of the District op Columbia, i 

School Administration Annex No. 1 I 

1730 E. Street, N.W. 

Washington 9, D. C. 

ENROLLMENT ! 

as of I 

February 4,1948 j 

compared with 

February 5,1947 j 

CONSOLIDATED ENROLLMENT 


DIVISIONS 1-13 

«/4 

19i8 

US 

1H7 

1 

Difference 

Teachers Colleges 

941 

879 

rl-62 

Senior High Schools 

Regular 

Veterans Center 

14,695 

918 

15,005 

1,539 

t 

4810 

-4621 

Total 

15,618 

16,544 

^931 

Capitol Page School 

80 

• • • 

+80 

Vocational High Schools 

2,028 

1,795 

+238 

-J- 

Junior High Schools 

Graded 

Ungraded 

18,909 

202 

19,227 

181 

-bl8 

+21 

Total 

19,111 

19,408 

-297 

^Elementary 

Graded 

Ungraded 

51,186 

1,606 

50,175 

1,699 

1 

+1,011 

^93 

Total 

52,792 

51,874 

+918 

Grand Total 

90,565 

90,500 

+65 


*Laboratory Schools Included. 


1 
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2/4 2/5 


DIVISIONS 1-9 

1 


19U8 

19U7 

Difference 

Teachers College 






V^lson 



413 

375 

+38 

Senior High 

Boys 

Girls 




Anacostia 

599 

575 

1,174 

1,100 

+74 

Central 

556 

452 

1,008 

1,075 

-67 

Veterans Center 

414 

2 

416 

1,008 

-592 

Coolidge 

636 

679 

1,315 

1,367 

-52 

Eastern 

842 

862 

1,704 

1,855 

-151 

McKinley 

873 

716 

1,589 

1,640 

-51 

Roosevelt 

394 

510 

904 

930 

-26 

Western 

615 

496 

1,011 

1,030 

-19 

W. Wlson 

717 

706 

1,423 

1,454 

-31 

Total 

5,546 

4,998 

10,544 

11,459 

-915 

Capitol Page School 

80 

• • • 

80 


+80 

Vocational EQgh 






Bell 

288 

• • * 

288 

261 

+27 

Burdick 

• • • 

305 

305 

301 

+4 

Chamberlain 

224 

119 

343 

328 

+15 

Total 

512 

424 

936 

890 

+46 

Junior High—Graded 






Deal 

500 

532 

1,032 

1,057 

-25 

Eliot 

404 

350 

754 

765 

-11 

Hine 

353 

310 

663 

772 

-109 

Jc^erson 

257 

250 

507 

546 

-39 

Kramer 

712 

704 

1,416 

1,420 

-4 

Landey 

465 

407 

872 

945 

-73 

MacFarland 

401 

394 

795 

834 

-39 

Paul 

544 

591 

1,135 

1,198 

-63 

Powell 

263 

309 

572 

570 

+2 

Stuart 

424 

428 

852 

906 

-54 

Taft 

323 

311 

634 

648 

-14 

Gordon 

382 

382 

764 

847 

-83 

Total Graded 

5,028 

4,968 

9,996 

10,508 

-512 

Ungraded 






At^ical—Gordon 

15 

10 

25 

20 

+5 

Hine 

34 

14 

48 

58 

-10 

Kramer 

11 

5 

16 

17 

-1 

Lan^ey 

12 

9 

21 

28 

-7 

Powell 

9 

7 

16 

13 

+3 

Stuart 

15 

15 

30 

22 

+8 

Special—^Hine 

8 

• • • 

8 

8 

• • • 

MacFarland 

6 

• • * 

5 

• • « 

+5 

Powdl 

• • • 

4 

4 

6 

-2 

Sight C.—^Langley 

3 

5 

8 

9 

-1 

Total Ungraded 

112 

69 

181 

181 

. • • 

Total Jxmior High 

5,140 

5,037 

10,177 

10,689 

-512 
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Elementary 




1 


Divisionfl 



5,562 

5,373 ^ 

1-189 

Division 3 



4,809 

4,717 

+92 

Lab. School (Truesdell) 



434 

416 I 

+18 

Diviaon 5 



4,304 

4,549 r 

-245 

Division 6 



4,812 

4.840 

-28 

Division 7 



6,063 

5,668 ^895 

Total Graded 



25,984 

25.563 +421 

Ungraded 



1,130 

1,180 

-50 

Total Elementary 



27,114 

26,743 ^871 

Grand Total 



49,264 

50,156 ^ 

-892 




2/U 

215 


109 [Filed Feb. 

14, 1948. 

Harry M. 

HuU, Clerk] 


DIVISIONS 10-13 



19Jt8 

19J^7 Difference 

Teachers College 






Miner 



528 

504 

+24 

Senior High 

Boys 

GirU 




Armstrong 

820 

887 

1,157 

1,435 -278 

Cardozo 

450 

1,266 

1,716 

1,556 +160 

1.563 +131 

Dimbar 

578 

1,116 

1,694 

Veterans Center 





; 

Armstrong 

129 

• • « 

129 


1 

Dennison 

103 

• • • 

103 


1 

Phelps 

Washington 

145 

123 

“2 

145 

125 


1 

1 

1 

Total Veterans 

500 

2 

502 

531 

+29 

Total Senior High 

2,348 

2,721 

5,069 

5,085 

+16 

Vocational High 





1 

Phelps 

Washington 

521 

• • • 

521 

467 

+54 

41 

580 

571 

438 

Total 

562 

580 

1,092 

905 +187 

Junior High—Graded 





; 

Banneker 

897 

541 

938 

952 

-14 

Browne 

696 

776 

1,472 

1,690 

-218 

Francis 

464 

582 

996 

991 

i+5 

Gamet-Patterson 

392 

464 

856 

800 

+56 

Merritt 

261 

70 

381 

+331 

Randall 

616 

748 

1,364 

1,356 

;+8 

Shaw 

686 

747 

1,433 

1,420 

+18 

Terrell 

352 

558 

910 

911 


Thomas 


272 

272 

247 

-^25 

Turner 

i66 

175 

841 

352 

-11 

Total Graded 

4,030 

4,883 

8,913 

8,719 +194 

Ungraded 





1 

Adjustment—Shaw 

10 

11 

21 


+21 

Total Junior High 

4,040 

4,894 

8,9^ 

8,719 +?15 
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Elementary 




Division 10 

5,800 

5,352 

-52 

Lab. School (Monroe) 

617 

652 

-35 

Division 11 

5,800 

5,655 

+145 

Division 12 

7,339 

6,875 

+464 

Division 13 

6,146 

6,078 

+68 

Total Graded 

25,202 

24,612 

+590 

Ungraded 

476 

519 

-43 

Total Elementary 

25,678 

25,131 

+547 

Grand Total 

41,301 

40,344 

+957 


Office of the Statistician 
February 9» 1948 


In the Distbict Court of the United States 
112 FOR THE District of Columbia 


Civil Action No. 322-48 
[Filed Mar. 2,1948. Harry M. Hull, Clerk] 

Browne Junior High School Parent-Teacher 
Association, et al.. 

Plaintiffs, 

V. 

Marion Wade Doyle, et al.. 
Defendants. 


Memorandum 

Motion to dismiss granted. 

The question raised here is one vesting in the opinion and 
discretion of the Board of Education, and as a consequence 
courts hesitate, in the absence of clear abuse of either law 
or discretion, to substitute their judgment for that of offi¬ 
cers in whom the responsibility for the management of such 
matters first vests. Segregation in the schools has been in 
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vogue in the District since 1864 and if there is to be any 
change, such change must come from the Congress aud not 
the Courts. | 

The powers conferred upon the Board of necessity are 
and must be general and envision the exercise, by virtue 
of that very fact, of a wide discretion. There is no Show¬ 
ing here of either an abuse of that discretion or violation of 
the law from which it springs. 

Counsel will prepare proper order. | 


March 2,1948. 


Matthew F. McGuire, 
Associate Justice.! 

i 

I 


In the District Court op the United States 
113 FOR THE District of Columbia 


Civil Action No. 322-48 I 

[Filed Mar. 4,1948. Harry M. Hull, Clerk] 

i 

Browne Junior High School Parent-Teacher I 
Association, et al.. 

Plaintiffs, j 

V. 


Marion Wade Dovle, et al.. 
Defendants. 


Order 

i 

Upon consideration of the Motion to Dismiss filed byl the 
Defendants, of the affidavits and points and authorities in 
support thereof, of the points and authorities in opposition 
thereto, of the complaint and exhibits annexed thereto, and 
.of the arguments of counsel for the Plaintiffs and for; the 


i 
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Defendants, it is, by the Court this 4th day of March, 1948, 
Ordered, that the Complaint in the above-entitled cause 
be, and it is hereby, dismissed with prejudice. 

Matthew F. McGuire, 
Associate Justice. 

Copy of the foregoing form of Order mailed to Lawson, 
McKenzie & Windsor, attorneys for Plaintiffs, at 2001 11th 
Street, N. W., Washington, D. C., their last known address, 
this 3rd day of March, 1948. 

Milton D. Korman, 
Attorney for Defendants. 

In the District Court of the United States 
116 FOR THE District of Columbia 

Civil Action No. 322-48 
[Filed Apr. 7,1948. Harry M. Hull, Clerk] 

Browne Junior High School Parent-Teacher 
Association, et al.. 

Plaintiffs, 


V. 


Marion Wade Doyle, et al.. 
Defendants. 


Order 

Upon consideration of the oral motion of the defendants 
to authorize the Clerk of this Court to include as part of the 
record on appeal in the above-entitled cause part of the affi¬ 
davit on file in another cause which was read to the Court 
at the argument of the motion to dismiss herein, it is, by the 
Court, this 7th day of April, 1948, 


1 


Oedeeed, That the Clerk of this Court be and he is hdreby 
authorized and directed to include as part of the recorid on 
appeal in the above-entitled cause the following from the 
affidavit of Dr. Garnet C. Wilkinson filed in the matter of 
Bishop, et al., v. Doyle, et al.. Civil Action No. 290-48; i 

the Disrtbict Court of the United States ! 

FOR THE District of Columbia 1 


Civil Action No. 290-48 


‘‘JuDINE CoNSUELO BiSHOP, ET AL., 

Plaintiffs, 


V. 


Marion Wade Doyle, et al.. 
Defendants. 


Affidavit of Dr. Garnet C. Wilkinson in Support of 
Defendants’ Motion to Dismiss 


Personally appeared. Dr. Garnet C. Wilkinson, who be¬ 
ing first duly sworn, upon his oath deposes and says: i 

• ••••••• ‘i 


The following table shows the fluctuation in the number iof 
white and colored pupils attending school on a double-shift 
schedule over the past two years. i 

i 
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Pupils Attending on Double-Shift Schedule 

j 


Mar. 14,1946 Feb. 17,1947 Feb. 16,1948 


Elementary 
Divisions 1-9 

254 

418 

1,229 

Elementary 
Divisions 10-13 

4,015 

3,258 

1,202 

Junior High 
Divisions 1-9 

0 

0 

25 

Junior High 
Divisions 10-13 

3,135 

3,067 

0 




t .r 
Total 

Elementary and Junior High 

Divisions 1-9 254 418 1^254 

Total 

Elementary and Junior High 

Divisions 10-13 7,150 6,325 1,202 

It will be noted that the number of white pupils on 
double-shift schedule has increased from 254 to 1,254 
while, entirely through the efforts of the Board of Edu¬ 
cation and school officials, the number of colored pupils 
on double-shift schedules has been reduced from 7,150 
to 1,202. 

• ••••••• 


Gabnet C. WmsiNsoN. 


Subscribed and sworn to before me this 16th day of 
February, 1948. 

Adam A. Giebel, 

Notary Public, 

In and for the District of Columbia. 
My commission expires August 31, 1948.’^ 

Matthew F. McGuiee, 
Justice, 


Copy of the foregoing form of order mailed to Lawson, 
McKenzie & Windsor, Counsel for Plaintiffs, at 2001 
Eleventh Street, N. W., their last known address, this 5th 
day of April, 1948. 

Milton D. Korman, 

Assistant Corporation Counsel, D. C. 

I consent. 

/s/ B. V. Lawson, Jr., 

Atty for PUfs 



